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§ 300371 Siate matching.

+Beginning with the period July 1, 1878-
June 30, 1978, and for each following
fiscal year, the funds that a State uses’
for direct and support services under
§ 300.370 must be matched on a program
basis by the State from funds other than
Federal funds. This requirement does
not apply to funds that the State uses
under § 300.380.

(Authority: 20 U.S.C. 1411 (c)(2)(B). (c){4)(B))
Note: The requirement in § 300.371 would
be satisfied if the State can document that the

amount of State funds expended for each
major program area (e.g.. the comprehensive
system of personnel development) is at least
equal to the expenditure of Federal funds in

that program area.
§ 300.372 Appiicability of nonsuppianting
requirement.

Beginning with funds appropriated for
fiscal year 1979 and for each following
fiscal year, the requirement in section
613(a)(9) of the Act, which prohibits
supplanting with Federal funds, does not
apply to funds that the State uses from
its allocation under § 300.706(a) for
administration, direct services, or
support services.

{Authority: 20 U.S.C. 1411{c)(3})

Comprehensive System of Personnel
Development

§ 300.380 General.

Each State shall—

(a} Develop and implement a
comprehensive system of personnel
development that-—

(1) Is consistent with the purposes of
the Act and with the comprehensive
system of personnel development
described in 34 CFR § 303.360; .

(2) Meets the requirements in
§§ 300.381--300.383; and

(3) Is consistent with the provisions
on personnel standards in § 300.153; and

{b} Include in its State plan a
description of the personnel
development system required in
paragraph (a)(1) of this section.

{Authority: 20 U.S.C. 1413 (a)(3). (a)(14))

§300.381 Adequate supply of qualified
personnel.

Each State plan must include a
description of the procedures and
activities the State will undertake to
ensure an adequate supply of qualified
personnel (as the term “qualified” is
defined at § 300.15), including special
education and related services
personnel and leadership personnel,
necessary to carry out the purposes of
this part. The procedures and activities
must include the development, updating,
and implementation of a plan that—

(a) Addresses current and projected
special education and related services
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personnel needs, including the neec ...
leadership personnel; and

(b) Coordinates and facilitates efforts
among SEA and LEAs, institutions of
higher education, and professional
associations to recruit, prepare, and
retain qualified personnel. including
personnel from minority backgrounds,
and personnel with disabilities.

{Authority: 20 U.S.C. 1413(a)(3)(A))
§ 300.382 Personnel preparstion and
continuing education.

Each State plan must include a
description of the procedures and
activities the State will undertake to
ensure that all personnel necessary to
carry out this part are appropriately and
adequately prepared. The procedures
and activities must include—

{a) A system for the continuing
education of regular and special
education and related services
personnel to enable these personnel to
meet the needs of children with
disabilities under this part;

(b) Procedures for acquiring and
disseminating to teachers,
administrators, and related services
personnel significant knowledge derived
from education research and other
sources; and

{c) Procedures for adopting, if
appropriate, promising practices,
materials, and technology, proven
effective through research and
demonstration.

{Authority: 20 U.S.C. 1413(a)(3)(B))

§ 300.383 Dasta system on personnel and
personnei development

(a) General. The procedures and
activities required in §§ 300.381 and
300.382 must include the development
and maintenance of a system for
determining, on an annual basis, the
data required in paragraphs (b) and {c)
of this section.

(b) Data on qualified personnel. (1)
The system required by paragraph (a) of
this section must enable each State to
determine, on an annual basis—

(i) The number and type of personnel,
including leadership personnel,
employed in the provision of special
education and related services, by
profession or discipline;

(ii) The number and type of personnel
who are empioyed with emergency,
provisional. or temporary certification in
each profession or discipline who do not
hold appropriate State certification.
licensure, or other credentials
comparable to certification or licensure
for that profession or discipline; and

(iii) The number and type of
personnel, including leadership
personnel, in each profession or
discipline needed, and a projection of

the numbers of those personnel that will
be needed in five vears, based on
projections of individuals to be served.
retirement and other departures of
personnel from the field. and other
relevant factors.

{2) The data on special education and
related services personne] required in
paragraph (b)(1) of this section must
include audiologists, counseiors,
diagnostic and evaluation personnel,
home-hospital teachers, interpreters for
students with hearing impairments
including deafness, occupational
therapists, physical education teachers,
physical therapists, psychologists,
rehabilitation counselors, social
workers, speech-language pathologists,
teacher aides, recreation and
therapeutic recreation specialists,
vocationai education teachers, work-
study coordinators, and other
instructional and noninstructional staff.

(3) The data on leadership personnel
required by paragraph (b}(1) of this
section must include administrators and
supervisors of State or local agencies
who are involved in the provision or
supervision of services or activities
necessary to carry out the purposes of
this part.

(c) Data on personnel development.
The system required in paragrapn (a) of
this section must enable each State to
determine, on an annual basis, the
institutions of higher education within
the State that are preparing special
education and related services
personnel, including leadership
personnel, by area of specialization,
including—

(1) The numbers of students enrolled
in programs for the preparation of
special education and related services
personnel administered by these
institutions of higher education; and

(2) The numbers of students who
graduated during the past year with
certification or licensure, or with
credentials to qualify for certification or
licensure, from programs for the
preparation of special education and
related services personnel administered
by institutions of higher education.

(Authority: 20 U.S.C. 1413(a)(3)(A))
§§ 300.384-300.387 [Reserved]

Subpart D—Private Schools

Children With Disabilities in Private
Schools Placed or Referred by Public

Agencies .
§ 300.400 Applicabiitty of §§ 300.400- "
300.402.

Sections 300.401-300.402 apply only to

children with disabilities who are or
have been placed in or referred to a
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1
submit written objections to Luc
proposed by-pass and that it may
request in writing the opportunity for a
hesring to show cause why a by-pass
should not be implemented.

{c) The Secretary sends the notice to
the SEA by certified mail with return
receipt requested.

(Authority: 20 U.S.C. 1413({d){3){A))

§ 300.483 Request to show cause.

An SEA seeking an opportunity to
show cause why a by-pass should not
be implemented shall submit a written
request for a show cause hearing to the
Secretary.

(Authority: 20 U.S.C. 1413(d)(3)}(A))

§300.484 Show cause heering.

(a) If a show cause hearing is
requested, the Secretary—

(1) Notifies the SEA and other
appropriate public and private school
officials of the time and place for the
hearing; and

(2) Designates a person to conduct the
show cause hearing. The designee must
not have had any responsibility for the
matter brought for a hearing.

(b) At the show cause hearing, the
designee considers matters such as—

{1) The necessity for implementing a
by-pass;

{2) Possible factual errors in the
written notice of intent to implement a
by-pass; and

(3) The objections raised by public
and private school representatives.

(c) The designee may regulate the
course of the proceedings and the
conduct of parties during the pendency
of the proceedings. The designee takes
all steps necessary to conduct a fair and
impartial proceeding, to avoid delay,
and to maintain order.

(d) The designee may interpret
applicable statutes and regulations, but
may not waive them or rule on their
validity.

{e) The designee arranges for the
preparation, retention, and, if
appropriate, dissemination of the record
of the hearing.

(Authority: 20 U.S.C. 1413(d){3)(A))

§ 300.485 Decision.

(a) The designee who conducts the
show cause he

(1) Issues a written decision that
includes a statement of findings; and

(2) Submits a copy of the decision to
the Secretary and sends a copy to each
party by certified mail with return
receipt requested.

{b) Each party may submit comments
and recommendations on the designee's
decision to the Secretary within 15 days
of the date the party receives the
designee’s decision.

(c) The Secretary adopts; reven(‘s.. L.
modifies the designee's decision and
notifies the SEA of the Secretary's final
action. That notice is sent by certified
mail with return receipt requested.

(Authority: 20 U.S.C. 1413(d)(3)(A))

§ 300.488 Judicial review.

If dissatisfied with the Secretary’s
final action, the SEA may, within 60
days after notice of that action, file a
petition for review with the United
States court of appeals for the circuit in
which the State is located. The
procedures for judicial review are
described in section 613(d)(3)(B)}<{D) of
the Act.

(Authority: 20 U.S.C. 1413(d){3)(B}-{D))
Subpart E—Procedural Safeguards

Due Process Procedures for Parents and
Children

§ 300.500 Definitions of “consent,”
“gvalustion,” and “personally identifiable.”

{a) As used in this part: “Consent”
means that—

(1) The parent has been fully mformed
of all information relevant to the activity
for which consent is sought, in his or her
native language, or other mode of
coramunication;

{2) The parent understands and agrees
in writing to the carrying out of the
activity for which his or her consent is
sought, and the consent describes that
activity and lists the records (if any) that
will be released and to whom; and

(3) The parent understands that the
granting of consent is voluntary on the
part of the parent and may be revoked
at any time.

(b) “Evaluation” means procedures
used in accordance with §§ 300.530-
300.534 to determine whether a child has
a disability and the nature and extent of
the special education and related
services that the child needs. The term
means procedures used selectively with
an individual child and does not include
basic tests administered to or
procedures used with all children in a
school, grade, or class.

{c) “Personally identifiable" means
that information includes—

{1) The name of the child, the child’s
parent, or other family member;

(2) The address of the child;

(3) A personal identifier, such as the
child's social security number or student
number; or

(4) A list of personal characteristics or
other information that would make it
possible to identify the child with
reasonsble certainty. ;

(Authority: 20 UE.C. 1415, M17(c))

§ 300.501
agencies.
Each SEA shall ensure that each
public agency establishes and
implements procedural safeguards that
meet the requirements of §§ 300.500-
300.515.
{Authority: 20 U.S.C. 1415{a))

§ 300.502 Opportunity to examine records.
The parents of a child with a
disability shall be afforded. in
accordance with the procedures of
§ § 300.5682-300.568. an opportunity to
inspect and review all education records
with respect to—
{a) The identification, evaluation, and
educational placement of the child: and
(b} The provision of FAPE to the child.

(Authority: 20 U.S.C. 1415(b)(1)(A))
§ 300.503 ndependent educational
evaiustion.

General responsibility ot pubilic

(a) General. (1) The parents of a child
with a disability have the right under
this part to obtain an independent
educational evaluation of the child,
subject to paragraphs (b) through (e) of
this section.

(2) Each public agency shall provide
to parents, on request, information about
where an independent educational
evaluation may be obtained.

(3) For the purposes of this part:

(i} “Independent educational
evaluation” means an evaluation
conducted by a qualified examiner who
is not employed by. the public agency
responsible for the education of the
child in question.

(ii) “Public expense” means that the
public agency either pays for the full
cost of the evaluation or ensures that the
evaluation is otherwise provided at no
cost to the parent, consistent with
§ 300.301.

(b) Parent right to evaluation at public
expense. A parent has the right to an
independent educational evaluation at
public expense if the parent disagrees
with an evaluation obtained by the
public agency. However, the public
agency may initiate a hearing under
§ 300.508 to show that its evaluation is
appropriate. If the final decision is that
the evaluation is appropriate, the parent
still has the right to an independent
educational evaluation, but not-at public
expense.

(c) Parent initiated evaluations. If the
parent obtains an independent
educational evaluation at private
expense, the results of the evaluation—

(1) Must be considered by the public
agency in any decision made with
respect to the provision of FAPE to the
child; and
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the provision of FAPE to thoss chuidren.
lhdhﬁmhwbommdnﬂedbym

personnel
were not previously involved in the particular
case. In many cases, medistion leads to
resolution of differences between parents and

under §§ 300.500-300.515.

§ 300.507 impartial hearing officer.

{a) A hearing may not be conducted-—

(1) By a person who is an employee of
a public agency that is involved in the
education or care of the child; or

(2) By any person having & personal or
professional interest that would conflict
with his or her objectivity in the hearing.

(b) A person who otherwise qualifies
to conduct a hearing under paragraph
(2) of this section is not an employee of
the agency solely because he or she is
paid by the agency to serve as a hearing
officer.

(c) Each public agency shall keep a
list of the persons who serve as hearing
officers. The list must include a
statement of the qualifications of each
of those persons.

(Authority: 20 U.S.C. 1414(b}{2))

§ 300.508 Hearing rights.

(a) Any party to a hearing has the
right to:

(1) Be accompanied and advised by
counsel and by individuals with special
knowledge or training with respect to
the problems of children with
disabilities.

(2) Present evidence and confront,
cross-examine, and compe] the
attendance of witnesses.

(3) Prohibit the introduction of any
evidence at the hearing that has not
been disclosed to that party at least five
days before the hearing.

(4) Obtain a written or electronic
verbatim record of the hearing.

{5) Obtain written findings of fact and
decisions. The public agency. after
deleting any personally identifiable
information, shall—

(i) Transmit those findings and
decisions to the State advisory panel
established under § 300.850; and .

{ii} Make those findings and decisions
available to the public.

(b) Parents involved in hearings must
be given the right to—

(1) Have the child who is the subject
of the hearing present; and

{2) Open the hearing to the public.

(Authority: 20 U.S.C. 1415{d))
§ 300.509 Heering decision; appeal.

A decision made in a hearing
conducted under § 300.506 is final,

{
unless a party o the hearing appea. tu.
decision under § 300.510 or § 300.511.

(Autbority: 20 US.C. 1415(c))
§300.510 Adminisirative appeal; impertial
roview.

= ;hui:hnntheSE:.y.
public agency o any
party aggrieved by the findings and
decision in the hearing may appeal to
the SEA.

(b) If there is an appeal, the SEA shall
conduct an impartial review of the
hearing. The official conducting the
review shall:

(1) Examine the entire hearing record.

(2) Ensure that the procedures at the
hearing were consistent with the
requirements of due process.

{3) Seek additional evidence if
necessary. If a hearing is held to receive
additional evidence, the rights in 300.508
apply.

(4) Afford the parties an opportunity
for oral or written argument, or both, at

- the discretion of the reviewing official.

(5) Make an independent decision on
completion of the review.

(8) Give a copy of written findings and
the decision to the parties.

(c) The SEA, after deleting any
personally identifiable information,
shall—

(1) Transmit the findings and
decisions referred to in paragraph (b)(6)
of this section to the State advisory
panel established under § 300.650; and

(2) Make those findings and decisions
available to the public.

(d) The decision made by the
reviewing official is final unless a party
brings a civil action under § 300.511.

(Authority: 20 U.S.C. 1415(c), (d}; H. R. Rep.
No. 94864, at p. 40 (1875))
Nots 1: The SEA may conduct its review

either directly or through another State
agency acting on its behalf. However, the
SEA remains responsible for the final
decision on review.

Nots 2: All parties have the right to
continue 1o be represented by counsel at the
State administrative review level, whether or
not the reviewing official determines that a
further hearing is necessary. Iif the reviewing
official decides to hold a hearing to receive
additional evidence, the other rights in
§ 300.508 relating to hearings also apply.

§300.511 Civil action.

Any party aggrieved by the findings
and decision made in a hearing who

does not have the right to appeal under
§ 300.510, and any party aggrieved by
the decision of a reviewing officer under
§ 300.510, has the right to bring a civil
action under section 615(e)(2) of the Act.

(Authority: 20 US.C. 1415) - .

§$300.512 Timelines and convenience of
hearings and reviews.

(a) The public agency shall ensure
that not later than 45 days after the
receipt of a request for a hearing—

(1) A final decision is reached in the

ing: and

(2) A copy of the decision is mailed to
each of the parties.

(b) The SEA shall ensure that not later
than 30 days after the receipt of a
request for a review—

(1) A final decision is reached in the
review; and

{2) A copy of the decision is mailed to
each of the parties.

{c) A hearing or reviewing officer may
grant specific extensions of time beyond
the periods set out in paragraphs (a) and
(b) of this section at the request of either

party.

(d) Each hearing and each review
involving oral arguments must be
conducted at a time and place that is
reasonably convenient to the parents
and child involved.

{Autbarity: 20 U.S.C. 1418)

§300.513 Child's status during
procesdings. :

(a) During the pendency of any
administrative or judicial
regarding a complaint, unless the public
agency and the parents of the child
agree otherwise, the child involved in
the complaint must remain in his or her
present educational placement.

{b) If the complaint involves an
application for initial admission to
public school. the child, with the consent
of the parents, must be placed in the
public school program until the
completion of all the proceedings.
{Authority: 20 U.S.C. 1415(e)(3))

Nots: Section 300.513 does not permit a
child's placement to be changed during &
complaint proceeding, unless the parents and
agency agree otherwise. While the piacement
may not be changed. this doss not preclude
the agency from using its normal procedures
for dealing with children who are
endangering themselves or others.

§ 300.814 Surrogate parents.

{(a) Genergl. Each public agency shall
ensure that the rights of a child are
protected when—

(1) No parent (as defined in § 300.13)
can be identified;

{2) The public agency, after
reasonable efforts, cannot discover the
whereabouts of a parent; or

{3) The child is a ward-of the State
under the laws of that State.

{b) Duty of public agency. The duty of
a public agency under paragraph (a) of
this section inciudes the assignment of
an individual to act as a surrogate for
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[(8)(1) The child's regular teacher; or

"(2) If the child does not have a regular
teacher, a regular classroom teacher
qualified to teach a child of his or her

age; or

{3) For a child of less than school age,
an individual qualified by the SEA to
teach a child of his or her age; and

(b) At least one person qualified to
conduct individual diagnostic
examinations of children, such as a
school psychologist. speech-language
pathologist, or remedial reading teacher.

{Authority: 20 U.S.C. 1411 note)

§ 300.541 Criteria for determining the
existence of a specific lsaming disabiiity.

(a) A team may determine that a child
has a specific learning disability if—

(1) The child does not achieve
commensurate with his or her age and
ability levels in one or more of the areas
listed in paragraph (a}(2) of this section,
when provided with learning
experiences appropriate for the child's
age and ability levels; and

{2) The team finds that a child has a
severe discrepancy between
achievement and intellectual ability in
one or more of the following areas—

{i) Oral expression;

(ii) Listening comprehension;

(iii) Written expression;

{iv) Basic reading skill;"

(v) Reading comprehension;

(vi) Mathematics calculation; or

(vii) Mathematics reasoning.

(b) The team may not identify a child
as having a specific learning disability if
the severe discrepancy between ability
a?d achievement is primarily the result
(e} S0

(1) A visual, hearing, or motor
impairment;

(2) Mental retardation;

{(3) Emotional disturbance; or

(4) Environmental, cultural or
economic disadvantage.

{Authority: 20 U.S.C. 1411 note)

§ 300.542 Observation.

(a) At least one team member other
than the child’s regular teacher shall
observe the child's academic
performance in the regular clansroom
setting.

{b) In the case of a child of less than
school age or out of school, a team
member shall observe the child in an
environment appropriate for a child of
that age.

{Authority: 20 U.S.C. 1411 note)

§ 300.543 Written report.
(a) The team shall prepare a written
report of the results of the evaluation.
(b) The report must include a
statement of —

; (1) Whethe; the child has a specihic
earning disability;

(2) The basis for making the
determination;

(3) The relevant behavior noted during
the observation of the child:

(4) The relationship of that behavior
to the child's academic functioning;

(5} The educationally relevant medical
findings, if any;

(8) Whether there is a severe:
discrepancy between achievement and
ability that is not correctable without
special education and related services;
and

(7) The determination of the team
concerning the effects of environmental,
cultural, or economic disadvantage.

{c) Each team member shall certify in
writing whether the report reflects his or
her conclusion. If it does not reflect his
or her conclusion, the team member
must submit a separate statement
presenting his or her conclusions.

{Authority: 20 U.S.C. 1411 note)
Least Restrictive Environment

§ 300.550 General.

(a) Each SEA shall ensure that each
public agency establishes and
implements procedures that meet the
requirements of §§ 300.550-300.556.

(b) Each public agency shall ensure—

(1) That to the maximum extent
appropriate, children with disabilities,
including children in public or private
institutions or other care facilities, are
educated with children who are
nondisabled; and

(2) That special classes, separate
schooling or other removal of children
with disabilities from the regular
educational environment occurs only
when the nature or severity of the
disability is such that education in
regular classes with the use of
supplementary aids and services cannot
be achieved satisfactorily.

(Authority: 20 U.S.C. 1412(5)(B);
1414{a}(1)(C)(iv}}

§ 300.551 Continuum of aiternative
placements.

(a) Each public agency shall ensure
that a continuum of alternative
placements is available to meet the
needs of children with disabilities for
special education and related services.

(b) The continuum required in
paragraph (a) of this section must—

(1) Include the alternative p!acements
listed in the definition of special
education under § 300.17 (instruction in
regular classes, special classes, special
schools, home instruction, and
imctlrut;tion in'hospitals and institutions);
an .

(2) Make provision for supplementary
services (such as resource room or

itinerant instruction) to be provided in
conjunction with regular class
placement.

(Authority: 20 U.S.C. 1412{5)(B))

§ 300.552 Placements.

Each public agency shall ensure that:

{a) The educational placement of each
child with a disability—

(1) Is determined at least annually:

(2) Is based on his or her IEP; and

(3) Is as close as possible to the
child's home.

(b) The various alternative
placements included at § 300.551 are
available to the extent necessary to
implement the IEP for each child with a
disability.

(c) Unless the IEP of a child wuh a
disability requires some other
arrangement, the child is educated in the
school that he or she would attend if
nondisabled.

(d) In selecting the LRE. consideration
is given to any potential harmful effect
on the child or on the quality of services
that he or she needs.

(Authority: 20 U.S.C. 1412(5)(B))

Note: Section 300.552 includes some of the
main factors that must be considered in
determining the extent to which a child with
a disability can be educated with children
who are nondisabled. The overriding rule in
this section is that placement decisions must
be made on an individual basis. The section
also requires each to have various
alternative placements available in order to
ensure that each child with a disability
receives an education that is appropriate to
his or her individual needs.

The requirements of § 300.552, as well as
the other requirements of §§ 300.550-300.558,
apply to al} preschool children with
disabilities who are entitled to recsive FAPE.
Public agencies that provide preschoo!
programs for nondisabled preschool children
must ensure that the requirements of
§ 300.552(c) are met. Public agencies that do
not operate programs for nondisabled
preschool children are not required to initiate
such programs solely to satisfy the
requirements regarding placement in the LRE
embodied in §§ 300.550-300.556. For these
public agencies, some alternative methods for
meeting the requirements of §§ 300.550-
300.556 include—

(1) Providing opportunities for the
participation (even part-time) of preschool
children with disabilities in other preschool
programs opersted by public agencies (such
as Head Start);

(2) Placing children with disabilities in
private school programs for nondisabied
preschoo! children or private school
preschool programs that integrate children
ﬂ disabilities and nondisabled children;

(3) Locating classes for preschool children
with disabilities in regular elementary
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(3) The right to have a representative
* of the parent inspect and review the
records.

{c) An agency may presume that the
parent has authority to inspect and
review records relating to his or her
child unless the agency has been
advised that the parent does not have
the authority under applicable State law
governing such matters as guardianship,
separation, and divorce.

(Authority: 20 U.S.C. 1412(2){D); 1417(c))

§300.563 Record of access.

Each participating agency shall keep a
record of parties obtaining access to
education records collected, maintained,
or used under this part {(except access
by parents and authorized employees of
the participating agency), including the
name of the party, the date access was
given, and the purpose for which the
party is authorized to use the records.

(Authority: 20 U.S.C. 1412(2)(D}; 1417{c))

‘§ 300.564 Records on more than one
child.

If any education record includes
information on more than one child, the
parents of those children shall have the
right to inspect and review only the
information relating to their child or to
be informed of that specific information.

(Authority: 20 U.S.C. 1412{2)(D): 1417(c))

§ 300.565 List of types and locations of
intormation.

Each participating agency shall
provide parents on request a list of the
types and locations of education records
collected, maintained, or used by the
agency.

(Authority: 20 U.5.C. 1412(2)(D}: 1417{c)}

§ 300.566 Fees.

{a) Each participating agency may
charge a fee for copies of records that
are made for parents under this part if
the fee does not effectively prevent the
parents from exercising their right to
inspect and review those records.

(b) A participating agency may not
charge a fee to search for or to retrieve
information under this part.

{Authority: 20 U.S.C. 1412(2)(D); 1417(c))

§ 300.567 Amendment of records at
parent’s request.

(a) A parent who believes that
information in the education records
collected, maintained. or used under this
part is inaccurate or misleading or
violates the privacy or other rights of the
child may request the participating
agency that maintains the information to
amend the information.

{b) The agency shall decide whether
to amend the information in accordance

with the request within a reasonable

period of time of receipt of the request.
(c) If the agency decides to refuse to

amend the information in accordance

with the request, it shall inform the

parent of the refusal, and advise the

parent of the right to a hearing under

§ 300.568.

{Authority: 20 US.C. 1412(2)}(D}): 1417(c))

§ 300.568 Opportunity for a hearing.

The agency shall, on request, provide
an opportunity for a hearing to challenge
information in education records to
ensure that it is not inaccurate,
misleading, or otherwise in violation of
the privacy or other rights of the child.

(Authority: 20 U.S.C. 1412(2)(D}); 1417(c)}

§ 300.569 Result of heering.

(a) If, as a result of the hearing, the
agency decides that the information is
inaccurate, misleading or otherwise in
violation of the privacy or other rights of
the child, it shall amend the information
accordingly and so inform the parent in
writing.

(b) I, as a result of the hearing, the
agency decides that the information is
not inaccurate, misleading, or otherwise
in violation of the privacy of other rights
of the child, it shall inform the parent of
the right to place in the records it
maintains on the child a statement
commenting on the information or
setting forth any reasons for disagreeing
with the decision of the agency.

(c} Any explanation placed in the
records of the child under this section
must— ’

(1) Be maintained by the agency as
part of the records of the child as long as
the record or contested portion is
maintained by the agency: and

(2) If the records of the child or the
contested portion is disclosed by the
agency to any party, the explanation
must also be disclosed to the party.

(Authority: 20 U.S.C. 1412{2)(D): 1417(c))

§ 300.570 Hearing procedures.

(1) A hearing held under § 300.568
must be conducted according to the
procedures under § 99.23 of this title.

(Authority: 20 U.S.C. 1412(2)(D): 1417(c}}

§ 300.571 Consent.

(a) Parental consent must be obtained
before personally identifiable
information ig—

(1) Disclosed to anyone other than
officials of participating agencies
collecting or using the information under
this part,.subject to paragraph (b) of this
section; or

(2) Used for any purpose other than
meeting a requirement of this part.

{b) An educational agency or
institution subject to part 99 of this title
may not release information from
education records to participating
agencies without parental consent
unless authorized to do so under part 99
of this title.

(c) The SEA shall include policies and
procedures in its State plan that are
used in the event that a parent refuses t
provide consent under this section.

(Authority: 20 U.S.C. 1412(2)(D): 1417(c))

§ 300.572 Satfeguards.

{a) Each participating agency shall
protect the confidentiality of personally
identifiable information at coliection,
storage, disclosure, and destruction
stages.

{b) One official at each participating
agency shall assume responsibility for
ensuring the confidentiality of any
personally identifiable information.

(c) All persons collecting or using
personally identifiable information must
receive training or instruction regarding
the State's policies and procedures
under § 300.129 and part 99 of this title.

(d) Each participating agency shall
maintain, for public inspection, a current
listing of the names and positions of
those employees within the agency who
may have access to personally
identifiable information.

{Authority: 20 U.S.C. 1412(2)(D): 1417(c))

§ 300.573 Destruction-of information.

(a) The publicagency shall inform
parents when personally identifiable
information collected, maintained. or-
used under this part is no longer needed
to provide educational services to the
child.

(b} The information must be destroyed
at the request of the parents. However, a
permanent record of a student’'s name,
address, and phone number, his or her
grades, attendance record, classes
attended, grade level completed, and
year completed may be maintained
without time limitation.

(Authority: 20 U.S.C. 1412({2)(D): 1417(c))

Note: Under § 300.573, the personally
identifiable information on a child with a
disability may be retained permanently
unless the parents request that it be
destroyed. Destruction of records is the best
protection against improper and unauthorized
disclosure. However, the records may be
needed for other purposes. In informing
parents about their rights under this section,
the agency should remind them that the
records may be needed by the child or the
parents for social security benefits or other
purposes. If the parents request that the
information be destroyed, the agency may
retain the information in paragraph (b) of this
section.
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(m) (1) The parties shall present their
positions through briefs and the
submission of other documents and may
request an oral argument or evidentiary
hearing. The Hearing Official or Panel
shall determine whether an oral
argument or an evidentiary hearing is
needed to clarify the positions of the

es.

(2) The Hearing Official or Panel gives
each party an opportunity to be
represented by counsel.

(n) If the Hearing Official or Panel
determines that an evidentiary hearing
would materially assist the resolution of
the matter, the Hearing Official or Panel
gives each party, in addition to the
opportunity to be represented by
counse

(1) An opportunity to present
witnesses on the party’s behalf; and

(2) An opportunity to cross-examine
witnesses either orally or with written
questions.

(o) The Hearing Official or Panel
accepts any evidence that it finds is -
relevant and material to the proceedings
and is not unduly repetitious.

{p) {1) The Hearing Official or Panel—

(i) Arranges for the preparation of a
transcript of each hearing;

(ii} Retains the original transcript as
part of the record of the hearing; and

(iii) Provides one copy of the
transcript to each party.

(2) Additional copies of the transcript
are available on request and with
payment of the reproduction fee.

(q) Each party shall file with the
Hearing Official or Pane] all written
motions, briefs, and other documents
and shall at the same time provide a
copy to the other parties to the
proceedings.

{Authority: 20 U.S.C. 1413(c))

§ 300.585 initial decision; final decision.

{a) The Hearing Official or Panel
prepares an initial written decision that
addresses each of the points in the
notice sent by the Secretary to the SEA
under § 300.582.

(b) The initial decision of a Panel is
made by a majority of Panel members.

(c) The Hearing Official or Panel mails
by certified mail with return receipt
requested a copy of the initial decision
to each party (or to the party's counsel)
and to the Secretary, with a notice
stating that each party has an
opportunity to submit written comments
regarding the decision to the Secretary.

(d) Each party may file comments and
recommendations on the initial decision
with the Hearing Official or Panel within
15 calendar days of the date the party
receives the Panel's decision.

(e) The Hearing Official or Panel
sends a copy of a party’s initial

\

comments and recommendations to the
other parties by certified mail with
return receipt requested. Each party may
file responsive comments and
recommendations with the Hearing
Official or Panel within seven calendar
days of the date the party receives the
initial comments and recommendations.

{f)} The Hearing Official or Panel
forwards the parties’ initial and
responsive comments on the initial
decision to the Secretary who reviews
the initial decision and issues a final
decision.

(g) The initial decision of the Hearing
Official or Panel becomes the final
decision of the Secretary unless, within
25 calendar days after the end of the
time for receipt of written comments, the
Secretary informs the Hearing Official
or Panel and the parties to a hearing in
writing that the decision is being further
reviewed for possible modification.

(h) The Secretary may reject or
modify the initial decision of the
Hearing Official or Panel if the
Secretary finds that it is clearly
erroneous.

(i) The Secretary conducts the review
based on the initial decision, the written
record, the Hearing Official's or Panel's
proceedings, and written comments. The
Secretary may remand the matter for
further proceedings.

(i) The Secretary issues the final
decision within 30 calendar days after
notifying the Hearing Official or Panel
that the initial decision is being further
reviewed.

§ 300.586 Judicial review.

If a State is dissatisfied with the
Secretary's final action with respect to
its State plan, the State may, within 60
calendar days after notice of that action,
file a petition for review with the United
States court of appeals for the circuit in
which the State is located.

(Authority: 20 U.S.C. 1418(b)(1))
§§ 300.587-300.588 [Reserved)

§ 300.589 Walver of requirement regarding
suppiementing and suppianting with Part B
funda.

{a) Under sections 613(a)(9)(B) and
614({a)(2)(B)(ii) of the Act, SEAs and
LEAs must ensure that Federal funds
provided under this part are used to
supplement and increase the level of
Federal, State, and local funds
(including funds that are not under the
direct control of SEAs or LEAs)
expended for special education and
related services provided to children
with disabilities under this part and in
no case to supplant those Federal, State,
and local funds. The nonsupplanting
requirement applies only to funds
allocated to LEAs (See § 300.372).

(b} If the State provides clear and
convincing evidence that all children
with disabilities have FAPE available to
them. the Secretary may waive in part
the requirement under sections
613(a)(9)(B) and 614(a}(2)(B)(ii) of the
Act if the Secretary concurs with the
evidence provided by the State.

(c) If a State wishes to request a
waiver, it must inform the Secretary in
writing. The Secretary then provides the
State with a finance and membership
report form that provides the basis for
the request.

{d) In its request for a waiver, the
State shall include the results of a
special study made by the State to
obtain evidence of the availability of
FAPE to all children with disabilities.
The special study must include
statements by a representative sample
of organizations that deal with children
with disabilities, and parents and
teachers of children with disabilities,
relating to the following areas—

(1) The adeguacy and
comprehensiveness of the State’s system
for identifying, locating, and evaluating
children with disabilities;

(2) The cost to parents, if any, for
education for children enrolied in public
and private day schools, and in public
and private residential schools and
institutions; and

{3) The adequacy of the State’s due
process procedures; - '

(e) In its requent for a waiver, the
State shall include finance data relating
to the availability of FAPE for all ’
children with disabilities, including——

{1) The total current expenditures for
regular education programs and special
education programs by function and by
source of funds {State, local, and
Federal) for the previous school year:
and

(2) The full-time equivalent
membership of students enrolied in
regular programs and in special
programs in the previous school year.

(1) The Secretary considers the
information that the State provides
under paragraphs (d) and (e) of this
section, along with any additional
information he may request, or obtain
through on-site reviews of the State's
education programs and records, to
determine if all children have FAPE
available to them, and if so, the axtent
of the waiver.

{8) The State may request a hearing
with regard to any final action by the
Secretary under this section.

{Authority: 20 U.S.C. 1411(c)(3}; 1413{aX9)B))
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children with disabilities: and appropriate
reluted services personnel); and

(4) Representatives from other State
advisory panels (such as vocational
education).

If a State elects to maintain a small
advisory panel (e.g., 10-15 members). the
pane| itself could take steps to ensure that it
(1) consults with and receives inputs from
various cone»mer and special interest
professional groups, and (2) establishes
committees for particular short-term purposes
composed of representatives from those input

groups.

§ 300.652 Advisory panel functions.

The State advisory panel shall—

(a) Advise the SEA of unmet needs
within the State in the education of
children with disabilities;

(b) Comment publicly on the State
plan and rules or regulations proposed
for issuance by the State regarding the
education of children with disabilities
and the procedures for distribution of
funds under this part; and

(c) Assist the State in developing and
reporting such information and
evaluations as may assist the Secretary
in the performance of his responsibilities
under section 818 of the Act.

(Authority: 20 U.S.C. 1413(a){12))

§ 300.653 Advisory panel procedures.

(a) The advisory panel shall meet as
often as necessary to conduct its
business.

{b) By July 1 of each year, the advisory
panel shall submit an annual report of
panel activities and suggestions to the
SEA. This report must be made -
available to the public in a manner
consistent with other public reporting
requirements of this part.

(c) Official minutes must be kept on
all panel meetings and shall be made
availabie to the public on request.

(d) All advisory panel meetings and
agenda items must be publicly
announced prior to the meeting. and
meetings must be open to the public.

{e) Interpreters and other necessary
services must be provided at panel
meetings for panel members or
participants. The State may pay for .
these services from funds under
§ 300.620.

(f) The advisory panel shall serve
without compensation but the State
must reimburse the panel for reasonable
and necessary expenses for attending
meetings and performing duties. The
State may use funds under § 300.620 for
this purpose.

(Authority: 20 U.S.C. 1413(a){12)}

State Complaint Procedures
§300.660 Adoption of State compiaint
procedures.

Each SEA shall adopt written

procedures for:
{a) Resolving any complaint that

meets the requirements of § 300.662 by—

(1) Providing for the filing of &
complaint with the SEA; and
{2) At the SEA’'s discretion, providing

for the filing of a complaint with a public

agency and the right to have the SEA
review the public agency’'s decision on
the complaint.

(b) Informing parents and other
interested individuals about the
procedures in §§ 300.660-300.662.

(Authority: 20 U.S.C. 2831(a))

§ 300.661 Minimum State compiaint
procedures.

Each SEA shall include the following
in its complaint procedures:

(a) A time limit of 60 calendar days
after a complaint is filed under
§ 300.860{a) to—

(1) Carry out an independent on-site
investigation, if the SEA determines that
such an investigation is necessary;

(2) Give the complainant the
opportunity to submit additional
information, either orally or in writing,
about the allegations in the complaint;

(3) Review all relevant information
and make an independent determination
as to whether the public agency is
violating a requirement of part B of the
Act or of this part; and

(4) 1ssue a written decision to the
complainant that addresses each
allegation in the complaint and
contains—

(i) Findings of fact and conclusions:
and

{ii) The reasons for the SEA's final
decision.

{b) An extension of the time limit
under paragraph (a) of this section only
if exceptional circumstances exist with
respect to a particular complaint.

(c} Procedures for effective
implementation of the SEA's final
decision, if needed, including technical
assistance activities. negotiations, and
corrective actions to achieve
compliance.

(d} The right of the complainant or the

public agency to request the Secretary to

review the SEA's final decision.
{Authority: 20 U.S.C. 2831(a))

§ 300.662 Filing a compiaint.

An organization or individual may file
a signed written complaint under the
procedures described in §§ 300.800—
300.661. The complaint must include—

{a) A statement that a public agency
has violated a requirement of part B of
the Act or of this part; and

(b) The facts on which the statement
is based.

{Authority: 20 U.S.C. 2831(a))

Subpart G—Aliocation of Funds;
Reports

Allocations
§ 300.700 Special detinition of the term
State.

For the purposes of § 300.701.
§ 300.702, and §§ 300.704-300.708, the
term “State” does not include Guam, .
American Samoa. the Virgin Islands, the
Commonwealth of the Northern Mariana
Isiands, the Federated States of
Micronesia, the Republic of the Marshall
Islands, or Palau.

(Authority: 20 U.S.C. 1411(a)(2))

§ 300.701 State entitiement; formula.

{a) The Secretary calculates the
maximum amount of the grant to which
a8 State is entitled under section 611 of
the Act in any fiscal year as follows:

{1) If the State is eligible for a grant
under section 619 of the Act, the
maximum entitiement is equal to the
number of children with disabilities
aged 3 through 21 in the State who are
receiving special education and related
services, multiplied by 40 percent of the
average per pupil expenditure in public
elementary and secondary schools in
the United States- .

{2) If the State i8 hot eligible for a
grant under section 619 of the Act, the
maximum entitlement is equal to the
number of children with disabilities
aged 6 through 21 in the State who are
receiving special education and related
services, multiplied by 40 percent of the
average per pupil expenditure in public
elementary and secondary schools in
the United States.

(Authority: 20 U.S.C. 1411(a)(1))

(b) [Reserved]

(c) For the purposes of this section,
the average per pupil expenditure in
public elementary and secondary
schools in the United States, means the
aggregate expenditures during the
second fiscal year preceding the fiscal
year for which the computation is made
{or if satisfactory data for that year are
not available at the time of computation,
then during the most recent preceding
fiscal year for which satisfactory data
are available) of all LEAs in the United
States (which, for the purpose of this
section, means the 50 States and the
District of Columbia), plus any direct
expenditures by the State for operation
of those agencies (without regard to the
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§300.710 Payments to the Secre..y Of
the interior tor indian tribes or tribal
organizations.

{a) Generunl. {1) Beginning with funds
appropriated under part B of the Act for
fiscal year 1992, the Secretary, subject to
this section, makes payments to the
Secretary of the Interior to be
distributed to tribes or tribal
organizations (as defined under section
4 of the Indian Self-Determination and
Education Assistance Act) or
consortiums of those tribes or tribal
organizations to provide for the
coordination of assistance for special
education and related services for
children with disabilities, aged 3 through
5, on reservations served by elementary
and secondary schools for Indian
children operated or funded by the
Department of the Interior.

(2) The amount of the payment under
paragraph (b)(1) of this section for any

cal year is .25 percent of the aggregate
amounts available for all States under
this part for that fiscal year.

{3) None of the funds allocated under
this section may be used by the
Secretary of the Interior for
administrative purposes, including child
count, and the provision of technical
assistance.

(b) Distribution of funds. The
Secretary of the Interior shall distribute
the total amount of the .25 percent under
paragraph (a) of this section in
accordance with section 611(f)(4) of the
Act.

{Authority: 20 U.S.C. 1411(f))

§300.711 Entittements to jurisdictions.

(a) The jurisdictions to which this
section applies are Guam, American
Samoa, the Virgin Islands. the
Commonwealth of the Northern Mariana
Islands, the Federated States of
Micronesia, the Republic of the Marshall
Islands, and Palau, (until the Compact of
Free Association with Palau takes effect
pursuant to section 101{a) of Pub. L. 89—
658).

(b) Each )unsdlcuon under paragraph
(a) of this section is entitled to a grant
for the purposes set forth in section
601(c) of the Act. The amount to which
those jurisdictions are so entitled for
any fiscal year shall not exceed an
amount equal to 1 percent of the
aggregate of the amounts available to all
States under this part for that fiscal
year. Funds appropriated for those.
jurisdictions shall be allocated
proportionately among them on the
basis of the number of children aged 3
through 21 in each jurisdiction.

However, no jurisdiction shall receive
less than $150,000, and other allocations
shall be ratably reduced if necessary to

{
ensure that each jurisdiction receives a.
least that amount.

(c) The amount expended for
administration by each jurisdiction
under this section shall not exceed 5
percent of the amount aliotted to the
jurisdiction for any fiscal year, or
$35,000, whichever is greater.

(Authority: 20 U.S.C. 1411(e}))

Reports

§ 300.750 Annual report of children
served-—=report requirement.

(a) The SEA shall report to the
Secretary no later than February 1 of
each year the number of children with
disabilities eged 3 through 21 residing in
the State who are receiving special
education and related services.

{Authority: 20 U.S.C. 1411(a)(3))

(b) The SEA shall submit the report on
forms provided by the Secretary.
(Authority: 20 U.S.C. 1411(a)(3))

Nots: It is very important to understand
that this report and the requirements that
relate to it are solely for allocation purposes.
The population of children the State may
count for allocation purposes may differ from
the population of children to whom the State
must make FAPE available. For example,
while section 811{a)(5) of the Act limits the
number of children who may be counted for
allocation purposes to 12 percent of the
general school population aged 3 through 17
{in States that serve all children with
disabilities aged 3 through 5) or 5 through 17
(in States that do not serve all children with
disabilities aged 3 through 5), a State might
find that 14 percent {or some other
percentage) of its children have disabilities.
In that case, the State'must make FAPE
available to all of those children with
disabilities.

§ 300.751 Annual report of chiidren
served-—information required in the report.

(a) In its report, the SEA shall include
a table that shows—

{1) The number of children with
disabilities receiving special education
and related services on December 1 of
that school year:

(2) The number of children with
disabilities aged 3 through 5 who are
receiving FAPE;

{3) The number of those children with
disabilities aged 8 through 21 within
each disability category, as defined in
the definition of *children with
disabilities” in § 300.7; and

{4) The number of those children with
disabilities aged 3 through 21 for each
year of age (3, 4, 5, etc.).

{b) For the purpose of this part, a
child's age is the child's actual age on
the date of the child count: December 1.

(c) The SEA may not report a child
aged 6 through 21 under more than one
disability category.

(d) If a child with a disabilitv aged 6
through 21 has more than one disabiiity.
the SEA shall report that child in-
accordance with the following
procedure:

(1) A child with deaf-blindness must
be reported under the category “deaf-
blindness.”

(2) A child who has more than-one
disability {other than deaf-blindness)
must be reported under the categorv
“multiple disabilities."

{Authority: 20 U.S.C. 1411(a)(3): (5)(A)Iu)
1418(b))

§ 300.752 Annual report of chudren
served—csrtification.

The SEA shall include in its report a
certification signed by an authorized
official of the agency that the
information provided is an accurate and
unduplicated count of children with
disabilities receiving special education
and related services on the dates in
question.

{Authority: 20 U.S.C. 1411(a)(3); 1417(b))

§ 300.753 Annual report of chlidren ’
served—criteria for counting chitdren.

{a) The SEA may include iri its report
children with disabilities who are’
enrolled in a school or program that is
operated or supported by a public _
agency, and that either—

(1) Provides them with both specxal
education and related services: or

{2) Provides them only with special
education if they de not need related
services to assist them in benefitting
from that special education. .

(b) The SEA may not include children
with disabilities in its report who—

(1) Are not enrolled in & school or
program operated or supported by.a
public agency:

(2) Are not provided special education
that meets State standards;

(3) Are not provided with a related
service that they need to assist them in
benefitting from special education;

(4) Are counted by a State agency
under subpart 2 of part D of chapter 1 of
Title I of the Elementary and Secondary
Education Act of 1965; or

(5) Are receiving special education
funded solely by the Federal
Government. However, the State may
count children covered under
§ 300.188(b). 0
(Authority: 20 U.S.C. 1411(a)(3); 1417(b))

Note 1: Under paragraph (u) of this aection,
the State may count children with disabilities
in a Head Start or other preschool p
operated or supported by a public agency if
those children are provided special educatnon
that meets State standards.

Note 2: Special education, by lultutai'y
definition, must be at no cost to parents As
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42. When must [EP objectives be written—
before piacement or after placement?

43. Can short term instructional objectives
be changed without initisting another IEP
meeting?

(Specific special education and reiated
services)

44. Must the IEP include all special
education and related services needed by the
chiid or only those available from the public

agency? .

45. Is the IEP a commitment to provide
services—i.e.. must a public agency provide
all of the services listed in the I[EP?

46. Must the public agency itself directly
provide the services set out in the [EP?

47. Does the IEP include only special
education and related services or does it
describe the total education of the child?

48. If modifications are necessary for s
child with a disability to participate in a
regular education program, must they be
included in the [EP?

49. When must physical education (PE) be
described or referred to in an IEP?

50. If a chiid with a disability is to receive
vocational education, must it be described or
referred to in the student's [EP?

51. Must the IEP specify the amount of
services or may it simply list the services to
be provided?

§2. Must an IEP for a child with a disability
indicate the extent that the child will be
educated in the regular educational program?
(Projected dates/Evaluation)

53. Can the anticipated duration of services
be for more than twelve months?

54. Must the evaluation procedures and
schedules be included as a separate item in
the IEP?

{Other IEP content questions)

55. 1s it permissible for an agency to have
the IEP completed when the [EP meeting
begins?

56. Is there a prescribed format or length
for an IEP?

§7. 1s it permissible to consolidate the IEP
with the individualized service plan
developed under another Federal program?

58. What provisions on confidentiality of
information apply to IEPs?

$300.348 Private school placements by
Public Agencies

59. If placement decisions are made at the
time the IEP ia developed. how can a private
school representative attend the meeting?

§300.349 Children with Disabilities
Enrolied in Parochial or Other Private
Schools

§300.350 Individualized education
programs—accountability
60. Is the IEP a performance contract?
Authority: Part B of the Individuals with
Disabilities Education Act (20 U.S.C. 1411~
1420}, uniess otherwise noted.
Individualized Education Programs (IEPs)
Interpretation of Requirements of Part B of
the Individuals With Disabilities Education
Act
1. Purpose of the IEP

There are two main parts of the [EP
requirement, as described in the Act and

regulations: (1) The IEP meeting(s). where
parents and school personnel jointly make
decisions about an educational program for &
child with a disability. and (2) the IEP
document itself, that is. a written record of
the decisions reached at the meeting. The
overall IEP requirement, comprised of these
two parts, has a number of purposes and
functions:

a. The [EP meeting serves as a
communication vehicle between parents and
school personnel. and enables them, as equal
participants. to jointly decide what the child’s
needs are, what services will be provided to
meet those needs, and what the anticipated
outcomes may be.

b. The IEP process provides an opportunity
for resolving any differences between the
parents and the agency concerning the
special education needs of a child with a
disability; first, through the IEP meeting, and
second. if necessary, through the procedural
protections that are available to the parents.

c. The IEP sets forth in writing a
commitment of resources necessary to enable
a child with a disability to receive needed
special education and related services.

d. The IEP is a management tool that is
used to ensure that each child with a
disability is provided special education and
related services appropriate to the child's
special learning needs.

e. The IEP is a compliance/monitoring
document that may be used by authorized
monitoring personnel from each
governmental level to determine whether a
child with a disability is actually receiving
the FAPE agreed to by the parents and the
school.

f. The IEP serves as an evaluation device
for use in determining the extent of the child’s
progress toward meeting the projected
outcomes.

Note: The Act does not require that
teachers or other school personnel be held
accountable if a child with a disability does
not achieve the goals and objectives set forth
in the [EP. See § 300.350, Individualized
education program—accountability.

II. IEP Requirements

This part (1) repeats the IEP requirements
in §§ 300.340-300.350 of the regulations
(boxed material), (2) provides additional
clarification, as necessary. on sections or
paragraphs of the regulations on which such
clarification is needed, and {3) answers some
questions regarding implementation of the
IEP requirements that are not expressly
addressed in the regulations. These questions
and clarifying information are presented in &
question and answer format immediately
after the particular section of the regulations
that is presented.

1. Who is responsibie for ensuring the
development of IEPs for children with
disabilities served by a public agency other
than an LEA?

The answer will vary from State to State,
depending upon State law, policy, or practioe.
In each State, however, the SEA is ultimately
responsibie for ensuring that each agency in
the State is in compliance with the [EP
requirements and the other provisions of the
Act and regulations. {See § 300.600 regarding
SEA responsibility for all education
programs.)

The SEA must ensure that every child with
a disability in the State has FAPE available.
regardless of which agency. State or local. is
responsible far the child. While the SEA has
fiexibility in deciding the best means 10 meet
this obligation {e.g.. through interagency
agreements), there can be no failure to
provide FAPE due to jurisdictional disputes
among agencies.

Note: Section 300.2(b) states that the
requirements of the Act and regulations apply
to all political subdivisions of the State that
are involved in the education of children with
disabilities, including (1) the SEA, (2) LEAs,
(3) other State agencies {such as Departments
of Mental Health and Welfare, and State
schools for students with deafness or
students with blindness). and (4) State
correctional facilities.

The following paragraphs outline (1) some
of the SEA’s respomsibilities for developing
polictes or agreements under a variety of
interagency sitwations, and (2) some of the
responsibilities of an LEA when it initiates
the placement of a child with a disability in a
school or program operated by another State

agency:

8. SEA POLICIES OR INTERAGENCY
AGREEMENTS. The SEA, through its written
policies or agreements, must ensure that IEPs
are properly written and implemented for all
children with disabilities in the State. This
applies to each interagency situation that
exists in the State, including any of the
following:

{1) When an LEA initiates the placement of
a child in a school or program operated by
another State agency (see “LEA-Initiated
Placements” in paragraph “b", below): (2)
when a State or local agency other than the
SEA or LEA places a child in a residentia}
facility or other progr&m:(3) when parents
initiate placements-in public institutions; and
(4) when the courts make placements in
correctional facilities. ]

Note: This is not an exhaustive list. The
SEA's policies must cover any other
interagency situation that is applicable in the
State, including placements that are made for
both educational and non-educational
purposes.

Frequently, more than one agency is
involved in developing or implementing an
IEP of a child with a disability {e.g.. when the
LEA remains responsible for the child, even
though another public agency provides the
special education and related services, or
when there are shared cost arrangsments). It
is important that SEA policies or agreements
define the role of each agency involved in the
situations described above, in order to
resolve any jurisdictional problems that
could delay the provision of FAPE to a child
with a disability. For example, if a child is
placed in s residential facility, any one or all
of the following agencies might be involved in
the development and/or implementation of
the child's IEP: The child's LEA, the SEA,
ancther State agency. an institution or school
under that agency, and the LEA where the
institution is located.

Note: The SEA must also ensure that any
agency involved in the education of a child
with a disability is in compliance with the
LRE provisions of the Act and regulations,
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Section 614{a)(5) of the Act provides that
each public agency must hold meetings
periodically. but not less than annually, to
review each child's IEP and. if appropriate,
revise its provisions. The legislative history
of the Act makes it clear that there should be
as many meetings & year as any one child
may need. (121 Cong. Rec. S20428-29 (Nov.
18, 1975) (remarks of Senator Stafford))

There is no prescribed length for IEP
meetings. In general, meetings (1) will be
longer for initial placements and for children
who require a variety of complex services,
and (2) will be shorter for continuing
placements and for children who require only
a minimum amount of services. In any event,
however, it is expected that agencies will
allow sufficient time at the meetings to
ensure meaningful parent participation.

11. Who can initiate [EP meetings?

IEP meetings are initiated and conducted at
the discretion of the public agency. However,
if the parents of a child with a disability
believe that the child is not progressing
satisfactorily or that there is a problem with
the child's current IEP, it would be
appropriate for the parents to request an [EP
meeting. The public agency should grant any
reasonable request for such a meeting.

Note: Under § 300.506(a), the parents or
agency may initiate a due process hearing at
any time regarding any matter related to the
child's [EP.

If a child's teacher{s) feeis that the child's
placement or IEP services are not appropriate
to the child, the teacher{s) should follow
agency procedures with respect to (1) calling
or meeting with the parents and/or (2)
requesting the agency to hold another
meeting to review the child’s IEP.

12. May IEP meetings be tape-recorded?

The use of tape recorders at IEP meetings is
not addressed by either the Act or the
regulations. Although taping is clearly not
required. it is permissible at the option of
either the parents or the agency. However, if
the recording is maintained by the agency, it
is an education record, within the meaning of
the Family Educational Rights and Privacy
Act ("FERPA": 20 U.S.C. 1232g). and would,
therefore, be subject to the confidentiality
requirements of the regulations under both
FERPA (34 CFR part 99) and Part B (34 CFR
$§ 300.560-300.575).

13. Who can serve as the representative of
the public agency at an IEP meeting?

The representative of the public agency
could be any member of the school staff,
other than the child's teacher. who is
qualified to provide, or supervise the
provision of, specially designed instruction to
meet the unique needs of children with
disabilities. (Section 602(a)(20) of the Act.)
Thus, the agency representative could be (1)
a qualified special education administrator,
supervisor. or teacher (including a speech-
language pathologist), or (2} a school
principal or other administrator—if the

- person is qualified to provide, or supervise

the provision of, special education.

Each State or local agency may determine
which specific staff member will serve as the
agency representative. However, the
representative should be able to ensure that
whatever services are set out in the IEP will
actually be provided and that the IEP will not

be vetoed at a higher administrative level
within the agency. Thus. the person selected
should have the authority to commit agency
resources (i.e., to make decisions about the
specific special education and related
services that the agency will provide to a
particular child).

For a child with s dissbility who requires
only a limited amount of special education,
the agency representative able to commit
appropriate resources could be a special
education teacher, or a speech-language
pathologist, other than the child's teacher. For
a child who requires extensive special
education and related services, the agency
representative might need to be a key
administrator in the agency.

Note: [EP meetings for continuing
placements could be more routine than those
for initial placements, and, thus, might not
require the participation of a key
administrator.

14. Who is the representative of the public
agency if a child with a disability is served
by a public agency other than the SEA or
LEA?

The answer depends on which agency is
responsible, under State law, policy, or
practice, for any one or all of the following:

(1) The child’s education, (2) placing the
child, and (3) providing (or paying for the
provision of) special education and related
services to the child.

In general, the agency representative at the
IEP meeting would be a member of the
agency or institution that is responsibie for .
the child's education. For exampie, if a State
agency (1) places a child in an institution, (2}
is responsible under State law for the child's
education, and (3) has a qualified special
education staff at the institution, then a
member of the institution's staff would be the
agency representative at the IEP meetings.

Sometimes there is no special education
staff at the institution, and the children are
served by special education personnel from
the LEA where the institution is located. In
this situation, a member of the LEA staff
would usually serve as the agency
representative.

Note: In situations where the LEA places a
child in an institution, paragraph “b" of the
response to Question 1, above, would apply.

15. For a child with a disability being
considered for initial placement in special
education, which teacher should attend the
IEP meeting?

The teacher could be either {1) a teacher
qualified to provide special education in the
child's area of suspected disability, or {2) the
child's regular teacher. At the option of the
agency, both teachers couid attend. In any
event, there should be at least one member of
the school staff at the meeting (e.g.. the
agency representative or the teacher) who is
quaslified in the child's area of suspected
disability.

Note: Sometimes more than one meeting is
necessary in order to finalize a child's IEP. If,
in this process, the special education teacher
who will be working with the child is
identified, it would be useful to have that
teacher participate in the meeting with the
parents and other members of the IEP team in
finalizing the IEP. When this is not possible,
the agency should ensure that the teacher is

given a copy of the child's IEP as soon as
possibie after the IEP is finalized and before
the teacher begins working with the child.

16. If a child with a disability is enrolled in
both regular and special education ciasses.
which teacher should attend the [EP meeting?

In general. the teacher at the IEP meeting
should be the child's special education
teacher. At the option of the agency or the
parent. the child's regular teacher also might
attend. If the regular teacher does not attend.
the agency should either provide the regular
teacher with & copy of the IEP or inform the
regular teacher of its contents. Moreover. the
agency should ensure that the special
education teacher, or other appropriate
support person, is able, as necessary, to
consult with and be a resource to the child's
regular teacher.

17. If & child with a disability in high school
attends several regular classes. must all of
the child's regular teachers attend the IEP
meeting?

No. Only one teacher must sttend.
However, at the option of the LEA. additional
teachers of the child may attend. The
following points should be considered in
making this decision:

a. Generally, the number of participants at
IEP meetings should be small. Small meetings
have several advantages over large ones. For
example, they (1) aliow for more open. active
parent involvement, (2) are less costly, (3) are
easier to arrange and conduct, and {4) are
usually more productive.

b. While large meetings are generally
inappropriate, there may be specific
circumstances where the participation of
additional staff would be beneficial. When
the participation of the regular teachers is
considered by the agerncy br the parents to be
beneficial to the child's success in school
{e.g.. in terms of the child's participation in
the regular education program), it would be
appropriate for them to attend the meeting.

c. Although the child’s regular teachers
would not routinely attend [EP meetings, they
should either (1) be informed about the
child's IEP by the special education teacher
or agency representative, and/or (2) receive a
copy of the IEP itself.

18. If a child's primary disability is a
speech impairment, must the child's regular
teacher attend the IEP meeting?

No. A speech-language pathologist would
usually serve as the child's teacher for
purposes of the IEP meeting. The regular
teacher couid also attend at the option of the
school.

19. If a child is enrolled in & special
education class because of a primary
disability, and also receives speech-language
pathology services, must both specialists
attend the IEP meeting?

No. It is not required that both attend. The
special education teacher would attend the
meeting as the child's teacher. The speech-
language pathologist could either (1)
participate in the meeting itself, or (2) provide
a written recommendation concerning the
nature, frequency. and amount of services to
be provided to the child.

20. When may representatives of teacher
organizations attend IEP meetings?
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If the agency has siready informed the -
parents of their right to appeal, as it is
required to do under the prior notice
provisions of the regulations (§§ 300.504-
300.505), it would not be necessary for the
agency to do so again at the [EP meeting.

Section 300.504(a) of the regulations states
that “written notice that meets the
requirements under § 300.505 must be given
to parents a reasonable time” before the
public agency proposes or refuses “to initiate
or change the identification, evaluation, or
educational placement of the child or the
provision of FAPE to the child.”

Section 300.505(a) states that the notice
must include (1) A full expianation of ali of
the procedural safeguards available to the
mt’s under § 300.500, §§ S00.502-300.515,

300.582-300.560."

The IEP meeting serves as a
communication vehicle between parents and
school personnel, and enables them, as equal
participants, to jointly decide upon what the
child's needs are, what will be provided, and
what the anticipated outcomes may be. If,
during the IEP meeting, parents and school
staff are unable to reach agreement, the
agency should remind the parents that they
may seek to resolve their differences through
the due process procedures under the Act.

Note: Section 300.506(a) states that “a
parent or public educational agency may
initiate a hearing on any matters described in
§ 300.504(a) (1) and (2).”

Every effort should be made to resolve
differences between parents and school staff
without resort to a due process hearing (i.e.,
through voluniary mediation or some other
informal step). However, mediation or other
informal procedures may not be used to deny
or delay a parent's right to a due process
hearing. (See § 300.508. Impartial due process
hearing.)

33. Does the [EP include ways for parents
to check the progress of their children?

In general, the answer is yes. The IEP
document is a written record of decisions
jointly made by parents and school personnel
at the JEP meeting regarding the special
education program of a child with a
disability. That record includes agreed upon
items. such as goais and objectives, and the
specific special education and related
services to be provided to the child.

The goals and objectives in the IEP should
be helpful to both parents and schoo!
personnel, in a general way, in checking on a
child's progress in the special education
program. (See Questions 3743, below,
regarding goals and objectives in the IEP.)
However. since the IEP is not intended to
include the specifics about a child's total
educational program that are found in daily,
weekly, or monthly instructional plans,
parents will often need to obtain more
specific, on-going information about the
child's progress—through parent-teacher
conferences. report cards and other reporting
procedures ordinarily used by the agency.

34. Must [EPs include specific checkpoint
intervals for parents to confer with teachers
and to revise or update their children's I[EPs?

No. The IEP of a child with a disability is
not required to inciude specific “checkpoint
intervals” (i.e.. meeting dates) for reviewing
the child’s progress. However, in individual

1
situstions, specific meeting dates could be
designated in the IEP, if the parents and
school personnel believe that it would be
helpful to do so.

Although meeting dates are not required to
bommtinﬁmimlithmm&lndﬁc
provisions in regulations in
document regarding agency responsibilities in
initisting IEP meetings, including the

following:

(1) Public agencies must hold meetings
periodically, but not less than annually, to
review, and if appropriate, revise, each
child's IEP {§ 500.343(d)): (2) there should be
as many meetings a year as the child needs
{see Question 10, above): and (3) agencies
should grant any reasonable parental request
for an IEP meeting (see Question 11, above).

In addition to the above provisions, it is
expected that, through an agency’s general
reporting procedures for all children in
school, there will be specific designated times
for parents to review their children's progress
(e.g.. through periodic parent-teacher
conferences, and/or the use of report cards,
letters, or other reporting devices).

35. If the parents and agency are unable to
reach agreement at an IEP meeting, what
steps should be followed until agreement is
reached?

As a general rule, the agency and parents
would agree to an interim course of action for
serving the child (i.e., in terms of placement
and/or services) to be followed until the area
of di t over the IEP is resolved. The
manner in which this interim measure is
developed and agreed to by both parties is
left to the discretion of the individua! State or
local agency. However, if the parents and
agency cannot agree on an interim measure,
the child’s last agreed upon IEP would remain

in effect in the areas of t until the
disagreement is resolved. The following may
be helpful to agencies if there are
disagreements:

a. There may be instances where the
parents and agency are in agreement about
the basic IEP services (e.g., the child’s
placement and/or the special education
services), but disagree about the provision of
a particular related service (i.e.. whether the
service is needed and/or the amount to be
provided). In such cases, it is recommended
(1) that the [EP be implemented in all areas
where there is agreement, (2) that the
document indicate the points of
disagreement, and (3) that procedures be
initiated to resolve the disagreement.

b. Sometimes the disagreement is with the
placement or kind of special education to be
provided (e.g.. one party proposes a self-
contained placement, and the other proposes
resource room services). In such cases, the
agency might, for example, carry out any one
or all of the following steps:

{1) Remind the parents that they may
resolve their differences through the due
process procedures under part B; (2) work
with the parents to develop an interim course
of action (in terms of placement and/or
services) that both parties can agree to until
resolution is reached; and (3) recommend the
use of mediation, or some other informal
procedure for resolving the differences
without going to a due process hearing. (See
Quet:‘:n 32, above, regarding the right to
appeal)

¢. If. because of the disagreement over the
IEP, a beasring is initiated by either the
pareats or agency. the agency may not
change the child's placement uniess the
parents and agency agree otherwise. (See
§ 300.513, Child's status during proceedings.)
The following two examples are related to
this requirement:

{1) A child in the regular fourth grade has
been svaluated and found to be eligible for
special education. The agency and parents
agree that the child has e specific learning
disability. However. one party proposes
placement in a self-contained program. and
the other proposes placement in a resource
room. Agreement cannot be reached. and a
due process hearing is initiated. Unless the
parents and agency agree otherwise. the child
would remain in the regular fourth grade until
the issue is resolved.

On the other hand. since the child's need
for special education is not in question. both
parties might agree—as an interim measure—
(1) to temporarily place the child in either one
of the programs proposed at the meeting (seli-
contained or resource room}, or (2)
to serve the child through some other
temporary arrangement.

{2) A child with a disability is currently
receiving special education under an existing
IEP. A due process hearing has been initisted
regarding an alternative special education
placement for the child. Unless the parents
and agency agree otherwise, the child would
remain in the current placement. In this
situation, the child's IEP could be revised, as
necessary, and implemented in all of the
areas agreed to by the parents and agency,
while the area of disagreement (i.e., the
child's placement) is being settied through
due process. -

Note: If the due process hearing concerns
whether or not a particular service should
continue to be provided under the IEP (e.g..
physical therapy), that service would
continue to be provided to the child under the
IEP that was in effect at the time the hearing
was initiated, (1) uniess the parents and
agency agree to a change in the services, or
{2) until the issue is resolved.

36. What should be included in the
statement of the child's present levels of
educational performance?

The statement of present levels of
educational performance will be different for
each child with a disability. Thus,
determinations about the content of the
statement for an individual child are matters
that are left to the discretion of participants
in the IEP meetings. However, the following
are some points that should be taken into
account in writing this part of the IEP:

. The statement should accurately
describe the effect of the child's disability on
the child's performance in any area of
education that is affected, including (1)
scademic areas (reading, math.
communication, etc.), and {2) non-academic
areas (daily life activities, mobility, etc.).

Nots: Labels such as mental retardation or
deafness may not be used as & substitute for
the description of present levels of
educational performance.



Federal Register / Vol. 57, No. 189 / Tuesday, September 28, 1982 / Rules and Regulations 44839

\
disabilfty, and related services as use
sgrvices that are necessary to assist the child
to benefit from special education.) (See
$4 300.17 and 300.18, respectively.)

For some children with disabilities. the [EP
will only address a very limited part of their
education (e.g.. for a child with a speech
impairment, the IEP would generally be
limited to the child's speech impairment). For
other children (e.g.. those with profound
maental retardation), the [EP might cover their
total education. An IEP for a child witha
physical dissbility with no mental or
emotional disability might consist only of
specially designed physical education.
However, if the child ailso has a mental or
emotional disability, the IEP might cover
most of the child’'s education.

Nots: The IEP is not intended to be detailed
enough to be used as an instructional plan.
See Question 41, above.

48. If modifications are necessary for a
child with a disability to participate in a
regular education program. must they be
included in the IEP?

Yes. If modifications {supplementary aids
and services) to the regular education
program are necessary to ensure the child's
participation in that program, those
modifications must be described in the child's
IEP (e.g.. for a child with a hearing
impairment, special seating arrangements or
the provision of assignments in writing). This
applies to any regular education program in
which the student may participate, including
physical education, art, music, and vocational
education.

49. When must physical education (PE) be
described or referred to in the JEP?

Section 300.307{a) provides that physical
education services, specially designed if
necessary, must be made available to every
child with a disability receiving FAPE. The
following paragraphs (1) set out some of the
different. PE program arrangements for
students with disabilities. and (2) indicate
whether. and to what extent. PE must be
described or referred to in an IEP:

a. Regular PE with nondisabled students. i
a student with a disability can participate
fully in the regular PE program without any
special modifications to compensate for the
student's disability, it would not be necessary
to describe or refer to PE in the IEP. On the
other hand, if some modifications to the
regular PE program are necessary for the
student to be able to participate in that
program. those modifications must be
described in the IEP.

b. Specially designed PE. If & student with
a disability needs a specially designed PE
program, that program must be addressed in
all applicable areas of the IEP (e.g., present
levels of educational performance, goals and
objectives, and services to be provided).
However, these statements would not have to
be presented in any more detail than the
other special education services inciuded in
the student’s IEP.

c. PE in separate facilities. If a student with
a disability is educated in a separate facility,
the PE program for that student must be
described or referred to in the IEP. However,
the kind and amount of information to be
inciuded in the IEP would depend on the

(
physical-motor needs of the student an. __
type of PE program that is to be provided.

Thus. if & student is in a separate facility
that has a standard PE program (e.g.. &
residential schoo! for students with
deafness). and if it is determined-—on the
basis of the student's most recent
evaluation—that the student is able to
participate in that program without any
modifications, then the IEP need only note
such participation. On the other hand, if .

al modifications to the PE program are
needed for the student to participate, those
modifications must be described in the IEP.
Moreover, if the student needs an
individually designed PE program. that
program must be addressed under all
applicable parts of the IEP. (See paragraph
“b", above.)

50. If & student with a disability is to
receive vocational education, must it be
described or referred to in the student's IEP?

The answer depends on the kind of
vocational education program to be provided.
If a student with a disability is able to
participate in the regular vocational
education program without any modifications
to compensate for the student's disability, it
would not be necessary to include vocational
education in the student's [EP. On the other
hand, if modifications to the regular
vocational education program are necessary
in order for the student to participate in that
program, those modifications must be
included in the IEP. Moreover, if the student
needs a specially designed vocational
education program. then vocational
education must be described in all applicable
areas of the student's IEP (e.g., present levels
of educational performance, goals and
objectives, and specific services to be
provided). However, these statements would
not have to be presented in any more detail
than the other special education services
included in the IEP.

51. Must the IEP specify the amount of
services or may it simply list the services to
be provided?

The amount of services to be provided
must be stated in the IEP, so that the level of
the agency's commitment of resources will be
clear to parents and other [EP team members.
The amount of time to be committed to each
of the various services to be provided must
be (1) appropriate to that specific service, and
{2) stated in the IEP in a manner that is clear
to all who are involved in both the
development and implementation of the IEP.

Changes in the amount of services listed in
the IEP cannot be made without holding
another IEP meeting. However, as long as
there is no change in the overall amount,
some adjustments in scheduling the services
should be possible (based on the professional
judgment of the service provider) without
holding another IEP meeting.

Note: The parents should be notified
whenever this occurs.

52. Must the IEP of a child with a disability
indicate the extent that the child will be
educated in the regular educational program?

Yes. Section 300.348(c) provides that the
IEP for cach child with a disability must
include a “statement of * * * the extent that
the child will be able to participate in regular
educational programs.” One way of meeting

this requirement is to indicate the percent of
time the child will be spending in the regular
education program with nondisabled
students. Another way is to list the specific
regular education classes the child will be
attending.

Note: If a child with a severe disability. for
example, is expected to be in a special
classroom setting most of the time, it is
recommended that. in meeting the above
requirement. the IEP include any non-
curricular activities in which the child will be
participating with nondisabled students (e g..
lunch, assembly periods. club activities, and
other special events). :

53. Can the anticipated duration of services
be for more than twelve months?

In general, the anticipated duration of
services would be up to twelve months. There
is a direct relationship between the
anticipated duration of services and the other
parts of the IEP {e.g.. annual goals and short
term instructional objectives), and each part
of the IEP would be addressed whenever
there is a review of the child's program. If it
is anticipated that the child will need a
particular service for more than one year, the
duration of that service could be projected
beyond that time in the IEP. However, the
duration of each service must be
reconsidered whenever the IEP is reviewed.

54. Must the evaluation procedures and
schedules be included as a separate item in
the [EP?

No. The evaluation procedures and
schedules need not be included as a separate
item in the [EP, but they must be presented in
& recognizable form and be clearly linked to
the short term instructional objectives.

Nots: In many instances, these components
are incorporated directly into the objectives.
Other Questions About the Content of an
IEP S

55. Is it permissible for an agency to have
the IEP completed when the [EP meeting
begins?

No. It is not permissible for an agency to
present a completed IEP to parents for their
approval before there has been a full
discussion with the parents of (1) the child's
need for special education and related
services, and (2) what services the agency
will provide to the child. Section 602(a)(20) of
the Act defines the IEP as a written statement
developed in any meeting with the agency
representative, the teacher, the parent, and, if
appropriate, the child.

1t would be appropriate for agency staff to
come prepared with evaluation findings,
statements of present leveis of educational
performance, and a recommendation
regarding annual goals, short term
instructional objectives, and the kind of
special education and related services to be
provided. However, the agency must maks it
clear to the parents at the outset of the
meeting that the services proposed by the
agency are only recommendations for review
and discussion with the parents. The
legisiative history of Pub. L. 84-142 makes it
clear that parents must be given the
opportunity to be active participants in all
major decisions affecting the education of
their children with disabilities. (See, a.g.. 8.
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{2) The provision of direct and support
services for children with disabilities
aged three through five years; and

{3) At the State's discretion, the
provision of a free appropriate public
education to two-year-old children with
disabilities who will reach age three
during the school year, whether or not
those children are receiving, or have
received, services under Part H of the
Act.

(d) i a State provides services to
preschool children with disabilities
because some or all LEAs and IEUs are
unable or unwilling to provide
appropriate programs, the SEA may use
payments that would have been
available to those LEAs or JEUs to
provide special education and related
services to children with disabilities
aged three through five years, and to
two-year-old children with disabilities
in accordance with paragraph (b){3) of
this section. residing in the area served
by those LEAs and IEUs.

(Authority: 20 U.S.C. 1414(d). 1419(c)(2).
1418(f))

Appendix

(Not to be Codified in the Code of
Federal Regulations)

Appendix
Analysis of Comments and Changes

(Note: This appendix will not be codified in
the Code of Federal Regulations.)

The following is an analysis of the
comments and of the changes in the
regulations since publication of the
NPRM on August 19, 1991 (56 FR 412686).
Substantive issues are discussed under
the section of the regulations to which
they pertain. Minor changes made to the
language published in the NPRM—and
suggested changes the Secretary is not
legally authorized to make under
applicable statutory authority-—are not
addressed. References to section
numbers in this appendix are to the final
regulations.

Assistive Technology Device; Assistive
Technology Service (§§ 300.5 and 300.6)

Comment: One commenter requested
that the proposed definitions of
“assistive technology device” and
“assistive technology service” be
modified to make them as educationally
relevant as possible. Another
commenter stated that, in the definition
of “assistive technology service"

(§ 300.6(f)). the term “children" should
be used in lieu of “individuals.” Another
commenter suggested that each State be
required to include in the State plan its
system for providing information and
technological assistance for LEAs

regarding assistive technology
acquisition.

A commenter requested that
procedures for determining when a child
needs assistive technology be added to
the final regulations. Another
commenter requested that evaluations
be done by personnel qualified to assess
the technological needs of children with
disabilities. Another commenter was
concerned that school personnel would
not have the training and knowledge to
provide required services.

Discussion: The definitions of
“assistive technology device” and
assistive technology service” are taken
from sections 802{a){25) and 602(a)(26)
of the Act, and there is no authority to
change the substance of those:
definitions. However, the requirement in
$§ 300.308 limits the provision of assistive
technology to educational relevancy—
i.e., an assistive technology device or
service is only required if it is
determined, through the IEP process, to
be (1) special education, as defined in
§ 300.17, (2) a related service, as defined
in § 300.16, or (3) supplementary aids
and services required to enable a child
to be educated in the least restrictive
environment. The Secretary believes
that the effect of § 300.308 is to limit the
provision of assistive technology
devices and services to those situations
in which they are required in order for a
child to receive FAPE.

The Note following “assistive
technology service” in the NPRM
explained that, except for replacing
“child” for “individual,” the definition is
taken directly from section 802{a)(25)~
(26) of the Act. The term “individuals”
was inadvertently included in paragraph
(f) of that definition. Therefore, that term
is being changed to “children” in these
final regulations.

The Secretary believes that while an
SEA, at its discretion, might choose to
provide technical assistance to LEAs
about assistive technology or other
provisions required in this part, it would
be inappropriate and burdensome to
require that a State include a description
of a technical assistance system on
assistive technology in the State plan.

1t is not necessary to add procedures
for determining the need for assistive
technology services because this’
determination is made as part of the
individual evaluation of each child
required in §§ 300.530-300.534. These
evaluations must be done by qualified
individuals, as specified in
§ 300.532(a)(3).

In instances where LEA personnel do
not have the knowledge to provide
assistive technology services, funds
under this part may be used to obtain
the necessary expertise, and, if

appropriate, to train existing school
personnel. The Secretary does not
believe that further guidance is needed
on the matters raised by these
commenters.

Changes: In § 300.8(f). the clause “or
are otherwise substantially involved in
the major life functions of individuals
with disabilities” has been revised to
substitute the term “'children” for
“individuals.”

Autism (§ 300.7(b)(1))

Comment: Some commenters
proposed that the phrase “generally
evident before the age of three” be
eliminated because it may result in
excluding children who exhibit those
characteristics after age three. One
commenter requested that the
regulations clarify that autism is a
medical diagnosis, while another
commenter asked if a medical diagnosis
would be required for this disability.

Discussion: The reference to age three
is not an age limitation, but merely
indicates that children identified as
having autism generally exhibit
characteristics of this disability before
age three. The Secretary does not agree
that a medical diagnosis is required to
determine whether a child falis within
the disability category of “autism.” The
definition of “children with disabilities”
in § 300.7(a)(1) states that the term
means “those children evaluated in
accordance with §§ 300.530-300.534
* ¢ *." The required-procedures in those
sections are broad erough to ensure that
diagnostic and placement decisions are
based on comprehensive information
about the child, including medical
information that may be needed to
determine whether the child has a
disability and is in need of special
education and related services.

Changes: None.

Comment: Several commenters raised
issues regarding the characteristics
listed in the definition of “autism.” For
example, some commenters stated that
the proposed definition implies that a
child must exhibit all of the
characteristics listed to be considered to
have autism. In addition. a commenter
asked that impairments in the
development of social relationships be
added to the list of characteristics.
Commenters raised two concerns about
the term “stereotyped movements''-—
that the term is too vague and that, in
some instances, older children may not
exhibit stereotyped movements.

One commenter proposed that the
phrase “that markedly restricts
activities and interests” be included
after “generally evident before age
three” to be consistent with the
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aneurysm” has been deleted from the
first sentence of the definition.

Comment: A commenter suggested
that the word “mild” be deleted from the
second sentence of the definition of
“traumatic brain injury.” Another
commenter asked that descriptions of
the degree of a child's impairment be
eliminated from the definition.

Discussion: The Secretary believes
that the degree of impairment is not a
factor in determining whether a child
has a “traumatic brain injury.”
Therefore, the terms “mild.” “moderate,”
and “severe” should be deleted from
this definition. The factors for
determining whether a child is eligible
under this disability category for
services under part B are (1) an acquired
injury to the brain caused by an external
physical force resulting in total or
partial functional disability or
psychosocial impairment that adversely
affects educational performance, and (2)
a need for special education and related
services because of that disability or
impairment. The particular services
provided to the child are determined on
an individual basis. Thus, as long as the
factors described above are met,
children are eligible whether or not they
have mild. moderate, or severe
impairments.

Changes: The descriptions’ of degree
of impairment (mild, moderate, and
severe) have been deleted from the
definition. .

Rehabilitation Counseling Services
(§ 300.16(b)(10))

Comment: Some commenters
indicated that rehabilitation counseling
services should be provided by State
vocational rehabilitation agencies under
titie I of the Rehabilitation Act of 1973,
and not be a requirement under this
part. Commenters also expressed
concern regarding the potential
responsibility and the financial burden
to LEAs to provide services that were
previously the responsibility of other
agencies, as well as the inability of
LEASs to commit the resources of other
agencies. Two commenters requested
that the definition of “rehabilitation
counseling services" be broadened to
mention additional services. A
commenter requested clarification about
the intent of the new requirement,
especially with respect to services
provided under the Rehabilitation Act of
1973.

Discussion: Public Law 101476 added
“rehabilitation counseling™ as a type of
“counseling service” in the list of related
services in part B. The Report of the
House Committee on Education and
Labor on Public Law 101476 describes
rehabilitation counseling as an

important related service in special
education, as well as an important
transition service in preparing students
with disabilities for employment or
postsecondary education. In addition,
the report states, “It is the intent of the
Committee that rehabilitation
counseling * * * be provided to all
students with disabilities for whom this
service is necessary for the achievement
of the individualized education
program.” (See House Report No. 101~
544, 7-8 (1990).)

“Rehabilitation counseling services,”
as defined in § 300.168(b)(10). inciudes a
variety of services, such as career
development, employment counseling,
and employment preparation. The term
also includes vocational rehabilitation
services provided to students with
disabilities under the Rehabilitation Act
of 1973. The Secretary believes that the
definition is broad enough not to require
the listing of additional services.

Because “rehabilitation counseling
services"” is a type of related service
under “counseling services” in part B,
public agencies must provide that
service to any student with a disability,
if the IEP team determines that the
service is required to assist the student
to benefit from special education. As
indicated in the discussion to the
comment that follows, rehabilitation
counseling may be provided by existing
LEA staff, if they are qualified under
§ 300.15 to provide those services in
areas appropriate to their disciplines.

The Secretary recognizes that LEAs
do not have the authority to commit the
resources of another agency. However,
the SEA is responsible—through the use
of interagency agreements required
under § 300.151, or other means—to
ensure that services that would have
been provided by other agencies will
continue to be provided, either by those
agencies, or by the LEA responsible for
providing FAPE to the child. In
accordance with § 300.150, States may
not permit LEAs to use funds under this
part to provide or pay for services that
would have been paid for by a health or
other agency pursuant to policy or
practice but for the fact that these
services are now included in a student's
IEP.
Changes: None.

Comment: Many commenters
requested that the term “qualified
counseling professional” be deleted
from the definition of “rehabilitation
counseling services.” They were
concerned that it would add a new
personnel category that would require
States ta adopt new certification or
licensure standards, and preclude the
continued provision of services by
existing school staff, who are otherwise

qualified. A few commenters suggested
that “certified” be used in lieu of
“qualified.”

Discussion: The Secretary believes
that existing school staff (e.g..
prevocational counselors. work-study
coordinators. or special education
teachers), who are qualified under
§ 300.15. should be permitted to provide
rehabilitation counseling services
appropriate to their disciplines. The
qualifications of personnel providing
those services, like the qualifications of
personne! providing other services, is a
matter to be determined by each State.
The method used to specify the
qualifications of personnel {e.g..
certification. licensure, or registration) is
also a matter that is left to State
discretion.

Changes: The term *a qualified
counseling professional” has been
changed to *“qualified personnel.”

Social Work Services in Schools
{300.13(b1{12}}

Comment: A large number of
commenters did not support the
proposed deletion of *in schools” from
the definition of “social work services,”
and requested that the current term
“social work services in schools™ be
retained in the final regulations. These
commenters stated, among other
reasons, that the existing term helps to
ensure that the services provided will be
educationally relevant and directly
linked to the [EP-Some commenters
requested that the term be changed to
“school social work services."

A few commenters supported the
deletion of “in schools” from the defined
term, asserting that the change would
enable broader services to be provided.
One commenter stated that the proposed
change would allow schools and other
public and private agencies to work
together in providing appropriate mental
health services to children with serious
emotional disturbance.

Another commenter requested the
following changes: (1) Substituting
developmental “history" for
developmental “assessment.” (2) adding
the phrase “making home visits,” to be
consistent with the definition in 34 CFR
303.12(d)(11), and (3) changing
*maobilizing™ to “identifying and -
coordinating.” A few commenters
requested that the qualifications of
social workers be clarified. Commenters
also urged that services be provided by
credentialed school social workers.

Discussion: The phrase “in schools”
was proposed to be omitted from the
defined term because the Secretary
believed that public agencies
understood that phrase to limit the
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who were opposed to the concept of sliding
fee scales urged the Department not to retain
the requirement, relocated from § 303.19 of
the current regulations to § 303.520{b)(4)(i) of
the proposed regulations, that a State’s
ﬁ;licies set out any fees that will be charged

early intervention services and the basis
for those fees.

Commenters who addressed the proposed
requirement that States that decide not to
charge fees for Part H services provide an
explanation of the determination not to
charge fees were uniformly op; to it.
These commenters expressed the view that
the requirement would E:la:e undue burdens
. on States, would not enhance the ability of
States to decide the merits of sliding fee
scales, and would improperly interfere with
the discretion of States to determine whether
to charge fees for Part H services. -
Commenters suggested that the Department

ther more information on sliding fee scales

fore edopting a policy in favorof sucha
system. No comments were received on the’
elements of useful analyses of sliding fee
scales that States might undertake.

Discussion: The Secretary has determined
not to adopt the mmllrament in proposed
§303.520(b)(4)(ii) that a State that determines
not to charge fees for early intervention
services include an explanation for this
determination in its policies. The purpose of
this pro d requirement was to enco .
Smte;; tmabm sliding fee scales form
services based on a family’s ability to pay, as
authorized by section 672(2)(B) of the Act.
However, the Secretary is aded that the
proposed requirement could impose
unnecessary burdens on States and presents
other problems noted in the comments
summarized above. The Secretary has
determined to adhere to the policy on sliding
fee scales for early intervention services that
is contained in current regulations and that
the legislative history of the 1891
Amendments expressly endorses. See S. REP.
No. 84, 102d Cong. 1st Sess. 20 (1981) and

H.R. REP. No. 188, 102d Cong., 1st Sess. 13
(1991). That policy requires that a State
provide information about any system of
payments it adopts but does not require an
explanation for the decision not to adopt a
system of payments. i

Changes: The requirement in proposed
gagraph (b){4)(ii), described above, has

n deleted. The requirement in proposed

paragreph (b}(4)(i), which is taken from
current § 303.19, is retained with conforming
editorial changes.

Subpart G—State interagency Coordinating
Council

Section 303.602
Council

Comment: One commenter requested that
the regulations provide that Council
members be reimbursed for only
extraordinary—and not normal—child care
expenses incurred while attending Council
mestings and performing Council duties.

Discussion: The proposed regulations
incorporate statutory language from the 1991
Amendments. See section 682(d) of the Act.
Under this language, the use of funds for
child care expenses of parent representatives
is permitted, but not required, if those
expenses are ‘‘reasonable and necessary.”
The Sacretary declines to provide more
specific guidance on this topic.

Changes: None.

Section 303.650 General

Comment: Commenters expressed concern
about the revision of the Council's functions
that permits it to advise and assist the SEA
regarding the provision of appropriate
services for children. Commenters pointed
out that the SEA is required to establish its
own statewide advisory panel under Part B,
They expressed concern that the new
function of the Part H Council would be
duplicative and confusing. One commenter
asked that the regulations provide that the

Use of Funds by the

SEA has the discretion to arrange to obtain
the Council’s advice and assistance. Another
commenter requested that paragraph (b) of
this section emphasize advice.and assistance
on transition matters,

Discussion: Proposed § 303.650
incorporates the language in section 682(e}(2)
of the Act, as added by the 1991
Amendments. The Secretary declines to
prescribe the procedure by which advice may
be sought or given, or to expand upon the
statutory language in other respects.
However, the Secretary encourages the use of
advisory bodies to facilitate better
communication on matters of mutual
concern. The Secretary also offers the
observations that the Council’s advice and
assistance on the provision of services under
paragraph (b) is permitted but not required,
and that the SEA is not bound by any advice
it receives.

Changes: None.

Section 303.653 Transitional Services

Comment: One commenter expressed
concern that the added requirement that the
Council advise and assist the SEA regarding
the transition of children with disabilities to
Part B services may prove duplicative and
confusing. Another commenter requested
that the regulations require the Council to
advise and assist the State lead agency as
well as the SEA on transition matters.

Discussion: The proposed regulations
fncorporate the statutory requirement in
section 682(e)(1)(C), as added by the 1991
Amendments. The Secretary declines to
prescribe how the new role of the Part H
Council regarding transition issues should be
performed or to expand that role by

regulation. -
Changes: None.

IFR Doc. 93-18110 Filed 7-29-93; 8:45 am]
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include the material in proposed

' §303.510(c) concerning such an
investigation. Finally, § 303.512 has
been revised to provide clarifications
that parallel those in § 300.661 of
regulations adopted on September 29,
1992 (57 FR 44794, 44829), under Part
B of the Act. i

Section 303.520 Policies Related to
Payment of Services

The final regulations do not include
the requirement in proposed paragraph
{b){4)(ii) of this section that a State that
determines not to charge fees for early
intervention services include an
explanation for this determination in its
policies. The requirement in proposed
paragraph (b)(4)(i), which is taken from
current § 303.19, is retained with
conforming editorial changes.

Analysis of Comments and Changes

In response to the Secretary’s
invitation in the NPRM, 173 parties
submitted comments on the proposed
regulations. An analysis of the
comments and of the changes that have
been made in the regulations since
publication of the NPRM is published as
an appendix to thess final regulations.
Comments on provisions outside the-
scope of the proposed regulations will
be considered in any future rulemaking
for the Part H program.

Intergovernmental Review

This program is subject to the
requirements of Executive Order 12372
and the regulations in 34 CFR part 79.
The objective of the Executive order is
to foster an intergovernmental
partnership and a strengthened
federalism by relying on the processes
developed by State and local
governments for coordination and
review of proposed Federal financial
assistance. )

In accordance with the order, this
document is intended to provide early
notification of the Department's specific
plans and actions for this program.

List of Subjects in 3¢ CFR Part 303

Education, Education of individuals
with disabilities, Programs-Education,
Medical personnel, State educational
agencies.

Dated: May 6, 1993.

Richard W. Riley,
Secretary of Education.
(Catalog of Federal Domestic Assistance
Number 84.181, Early Intervention Programs
for Infants and Toddiers with Disabilities)

. _ The Secretary amends title 34 of the
Code of Federal
vart 303 to read as follows:

lations by revising -

PART 303—EARLY INTERVENTION
PROGRAM FOR INFANTS AND
TODDLERS WITH DISABILITIES

Subpart A—General
Purpose, Eligibility, and Other General
Provisions

Sec. .

303.1 Purpose of the early intervention
program for infants and toddlers with
disabilities.

303.2 Eligible recipients of an award.

303.3 Activities that may be supported
under this part.

303.4 Limitation on eligible children.

303.5 Applicable regulations.

Definitions

303.6 Act. :

303.7 Children.

303.8 Council.

303.9 Days.

303.10 Developmental delay.

303.11 Early intervention program.

303.12 Early intervention services.

303.13 Health services.

303.14 IFSP.

303.15 Include; including.

303.16 Infants and toddlers with
disabilities.

303.17 Multidisciplinary.

Parent.

303.18

303.19 Policies.

303.20 Public agency.

303.21 Qualified.

303.22 Service coordination (case
management).

303.23 State.

303.24 EDGAR definitions that apply.

Subpart B—State Application for s Grant
General Requirements

303.100 Conditions of assistance.
303.101 . How the Secretary disapproves a
State’s application or statement of

assurances.

Public Participation

303.110 General requirements and
timelines for public participation.

303.111 Notice of public hearings and
opportunity to comment.

303.112 Public hearings.

303.113 Reviewing and reporting on public
comments received.

Statement of Assurances

303.120 General.

303.121 Reports and records.

303.122  Control of funds and property.

303.123 Prohibition against commingling.

303.124 Prohibition against supplanting.

303.125 Fiscal control.

303.126 Payor of last resort.

303.127
funds.

303.128 Traditionally underserved groups.

General Requirements for a Stats
Application
303.140 General. :

303.141 Information about the Council. . 303.205 Differential funding grants.

303.142 Designation of lead agency.

303.143 Designation regarding
respoasibility.

303.144 Assurance regarding uee of funds.

303.145 Description of use of funds.

303.146 Information about public
participation. ]

303.147 Equitable distribution of resources.

303.148 Transition to preschool programs.

Specific Application Requirements for Years

One Through Five and Thersafter

303.149 Application requirements for the
first and second years,

303.150 Third year applications.

303.151 Waiver of the palicy adoption
requirement for the third yeer.

303.152 Fourth yeer applications.

303.153 States with mandates as of
September 1, 1986, to serve children
with disabilities fram birth.

303.154 Applications for year five and each
year thereafter,

303.155 Differential funding.

'éompomnu of a Statewide System—

Application Requirements for Years Four,
Five, and Thereafter -

303.160 Minimum components of a
statewide system.

303.161 State definition of developmental
delay. .

303.162 Central di 5

303.163 Timetables for serving eligible
children. .

303.164 Public awareness program.

303.165 Comprehensive child find system.

303.166 Evaluation, assessment, and non-
discriminatory procedures.

303.167 Individualized family service
plans.

303.168 Comprehensive system of
personnel development (CSPD).

303.169 Personnel standards.

303.170 Procedural safeguards.

303.171 Supervision and monitoring of
programs.

303.172 Lead agency procedures for
resolving complaints.

303.173 Policies and procedures related to
financial matters.

303.174 Interagency agreements; resolution
of individual disputes,

303.175 Policy for contracting ar otherwise
arranging for services,

303.176 Data collection.

Participation by the Secretary of the Interior

303.180 Payments to the Secretary of the
Interior for Indian tribes and tribal
organizations,

Subpart C—Procedures for Making Grants
to States
303.200 Formula for State allocations.

Assurance regarding expenditure of 303.201 Distribution of allotments from

non-participating States, .
303.202 Minimum grant that a State may
receive,

© 303.203 Paymenumthemofthe

Interior, : g
303.204 Payments to the jurisdictions.

- (R,
ER T 7
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« (iii) Part 79 (Intergovernmantal
‘Review of Department of Education
and Activities};
- {iv) Part 80 {(Uniform Administrative
Requirements for Grants and
Cooperative Agreements to State and
Local Governments);

(v) Part 81 (Grants and Cooperative
Agreements under the General ,
Education Provisions Act—
Enforcement); .

(vi) Part 82 (New Restrictions on

- Lobbying); .

(vi1) Part 85 (Governmentwide
Debarment and Suspension
(Nonprocurement) and
Governmentwide irements for
Drug-Free Work Place (Grants)); and

(viii) Part 86 (Drug-Free Schools and

puses).

(2) The regulations in this part 303.

(3) The following regulations in 34
CFR part 300 (Assistance to States for
Children with Disabilities Program):
§§ 300.560 through 300.576, and
§§ 300.581 through 300.586.

(b) In applying the regulations cited in
paragraphs (a)(1) and (a)(3) of this
section, any reference to—

(1) State educational agency means
the lead agency under this part;

(2) Special education, related
services, free appropriate public
education, free public education, or
education means “early intervention
services’ under this part;

(3) Participating agency, when used in
reference to a local educational agency
or an intermediate educational agency,
means a local service provider under
this part;

{4) Section 300.128 means §§ 303.164
and 303.321; and

(5) Section 300.129 means § 303.460.
(Authority: 20 U.S.C. 1401-1418, 1420, 1483)
Definitions

Note: Sections 303.6~303.24 contain
definitions, including a definition of “natural
environments” in § 303.12(b)(2), that are
used throughout these regulations. Other
terms are defined in the specific subparts in
which they are used. Below is a list of those

terms and the specific sections in which they
are defined:

Appropriate professional requirements in
the State (§ 303.361(a){(1))

Assessment (§ 303.322(b}(2))

Consent (§ 303.401(a))

Evaluation (§ 303.322(b)(1))

Frequency and intensity (§ 303.344(d)2){i))

Highest requirements in the State
applicable to a profession ar discipline
(§ 303.361)(a}(2))

Individualized family service plan and
IFSP (§ 303.340(b))

Impartial (§ 303.421(b))

Location (§ 303.344{d}3))

Method (§ 303.344(d)(2)i1)).

Native languags (§ 303.401(b)) '

Personally identifiable (§ 303.401(c))

in §303.21, including the

Primary refewral sources (§ 303.321(d)(3))

Profession or discipline (§ 303.361(a)3))

Special definition of “aggregats amount”
(§ 303.200(b)(1))

Special definition of “‘infants and toddlers™
{5 303.200(b){2))

Special definition of “State™
(§ 303.200(b){3))

State approved ar recognized certification,
licensing, registration, or other comparable
requirements (§ 303.361(a)(4))

- §3038 Act

As used in this part, Act means the
Individuals with Disabilities Education
Act. : .
(Authority: 20 U.S.C. 1400)

"§303.7 Children.

As used in this part, children means
“infants and toddlers with disabilities”
as that term is defined in § 303.16.
(Authority: 20 U.S.C. 1472(1))

§303.8 Council,

As used in this part, Council means
the State Interagency Coordinating
Council.

(Authority: 20 U.S.C. 1472(4))

§303.9 Deys. -

As used in this part, days means
calendar days. S
(Authority: 20 U.S.C. 1471-1485) -

§303.10 Developmental delay.

As used in this part, developmental
delay has the meaning given to that term
by a State under § 303.300.

(Autharity: 20 U.S.C. 1472(3))

§303.11  Early intervention program. .

As used in this part, early intervention
program means the total effort in a State
that is directed at meeting the needs of
children eligible under this part and
their families.

(Authority: 20 U.S.C. 1471-1485)

§303.12 Early intervention services.

(a) General. As used in this part, early
intervention services means services
that—

(1) Are designed to meet the
developmental needs of each child
eligible under this part and the needs of
the family related to enhancing the
child’s development; .

(2) Are selected in collaboration with
% hoe provided— |

(i) Under public supervision;

(i) By qualified personnel, as dfeﬁned
es 0
personnel listed in paragraph (e) of this
section;

(iii) In conformity with an
individualized faxmlly service plan; and

{iv) At no cost, unless, subject to. .
§ 303.520(b)3), Federal or State law

provides for a system of payments by
families, including a schedule of sliding
fees; and

(4) Meet th&: standards of thathState.
includin requirements of this

(b) Natguml environments. (1) To the
maximum extent appropriate to the
needs of the child, early intervention
services must be provided in natural
environments, including the home and
community settings in which children
without disabilities participate.

(2) As used in paragraph (b)(1) of this
section, natural environments means
settings that are natural or normal for
the child’s age peers who have no
disability.

(c) General role of service providers.
To the extent appropriate, service
providers in each area of early
intervention services included in
paragraph (d) of this section are
responsible for— .

(1) Consulting with parents, other
service providers, and representatives of
appropriate community agencies to
ensure the effective provision of
services in that area;

{2) Training parents and others
regarding the provision of those

- services; and

(3) Participating in the
multidisciplinary team’s assessment of a
child and the child’s family, and in the
development of integrated goals and
outcomes for the i.ndividuaiized family
service plan..

(d) Types of services; definitions.
Following are types of services included
under “early intervention services,”
and, if appropriate, definitions of those
services:

(1) Assistive technology device means
any item, piece of equipment, or
product system, whether acquired
commercially off the shelf, modified, or
customized, that is used to increase,
maintain, or improve the functional
capabilities of children with disabilities.
Assistive technology service means a
service that directly assists a child with
a disability in the selection, acquisition,
or use of an assistive technology device.
Assistive technology services include—

(i) The evaluation of the needs of a
child with a disability, including a
functional evaluation of the child in the
child’s customary environment;

(ii) Purchasing, leasing, or otherwise
providing for the acquisition of assistive
technology devices by children with
disabilities; ,

(iii) Selecting, designing, fitting,
customizing, adapting, applying,
maintaining, repairing, or replacing
assistive technology devices;

(iv) Coordinating and using other
therapies, interventions, or services

" with assistive technology devices, such
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disorders and delays in development of
communication skills; and

(iii) Provision of services for the
habilitation, rehabilitation, or
prevention of communicative ar
oropharyngeal disorders and delays in
development of communication skills.

(15) Transportation and related costs
includes the cost of travel (e.g., mileage,
or travel by taxi, common carrier, or -
other means) and other costs (e.g., tolls
and parking expenses) that are
necessary to enable a child eligible
under this part and the child’s family to
receive early intervention services.

(16) Vision services means—

(i) Evaluation and assessment of
visual functioning, including the
diagnosis and appraisal of specific
visual disorders, delays, and abilities:

(ii) Referral for medical or other

rofessional services nec for the
Eabilitau'on or rehabilitation of visual
functioning disorders, or both; and

(iii) Communication skills training, -
orientation and mobility training for all
environments, visual training,
independent living skills training, and
additional training necessary to activate
visual motor abilities. '

(e) Qualified personnel. Early
intervention services must be provided
by qualified personnel, including—

(1) Audiologists;

(2) Family therapists;

(3) Nurses; .

(4) Nutritionists;

(5) Occupational therapists;

(6) Orientation and mability
specialists;

(7) Pediatricians and other physicians;

(8) Physical therapists;

(9) Psychologists;

(10) Social workers;

(11) Special educators; and

(12) Speech and language
pathologists.

(Authority: 20 U.S.C. 1401 (a)(25), and
(a)(26), 1472(2); H.R. REP. No. 198, 102d
Cong., 15t Sess. 14 (1991); S. REP. No. 84,
102d Cong., 1st Sess. 21~22 (1991))

Note: The lists of services in paragraph (d)
and qualified personnel in paragraph (e) of
this section are not exhaustive. Early
intervention services may include such
services as the provision of respite and other
family support services. Qualified personnel
may include such personnel as vision
specialists, paraprofessionals, and parent-to-
parent support personnel.

§303.13 Health services.
. {a) As used in this part, health
Services means services neces: to
enable a child to benefit from the other
early intervention services under this
part during the time that the child is
receiving the other early intervention
services, C
{b) The term includes—

" the shunting of hy

(1) Such services as clean intermittent
catheterization, tracheostomy care, tube
feeding, the changing of dressings or.
colostomy collection bags, and other
health services; and ,

(2) Consultation by physicians with
other service providers concerning the
special health care needs of eh’gib%a
l:g?ﬁllmn that will need to be addressed
in the course of providing other early
intervention services. '

(c) The termn does not include the
following: "

(1) Services that are—

(i) Surgical in nature (such as cleft
palate surgery, ery for club foot, or
phalus); or

(ii) Purely medical in nature (such as
hospitalization for management of
congenital heart ailments, or the
prescribing of medicine or drugs for any

pur;)»ose)._ ) :
(2) Devices necessary to control or
treat a medical condition.

(3) Medical-health services (such as
immunizations and regular “well-baby”
care) that are routinely recommended
for all children. ’

(Authority: 20 U.S.C. 1472(2))

Note: The definition in this section
distinguishes between the health services
that are required under this part and the
medical-health services that are not required.
The IFSP requirements in subpart D of this
part provide that, to the extent appropriate, _
these other medical-health services are to be
included in the IFSP, along with the funding
sources to be used in paying for the services
or the steps that will be taken to secure the
services ugh public or private sources.
Identifying these services in the IFSP does
not impose an obligation to provide the
services if they are otherwise not required to
be provided under this part. (See § 303.344(e)
and the note 3 following that section.)

§303.14 IFSP.

As used in this part, IFSP means the
individualized family service plan, as
that term is defined in § 303.340(b).

(Authority: 20 U.S.C. 1477)

§303.15 inciude; including.

As used in this part, include or
including means that the items named
are not all of the possible items that are
covered whether like or unlike the ones
named

(Authority: 20 U.S.C. 1471-1485)
§303.16 infants and toddlers with
disabilities. .

(a) As used in this part, infants and
toddlers with disabilities means
individuals from birth through age two
who need early intervention services

" because they—

(1) Are experiencing developmental
delays, as measured by appropriate

diagnostic jnstruments and procedures, -

in one or more of the following areas:

(i) Cognitive development.

(i} Physical develogment. including
vigion and hearing.

(iii) Communication development.

(iv) Social or emotional development.
_ {v) Adaptive development; or

(2) Have a diagnosed physical or
mental condition that has a high
probability of resulting in
developmental delay.

(b) The term may also include, at a
State’s discretion, children from birth
through age two who are at risk of
having substantial developmental
delays if early intervention services are
not provided. ;

(Authority: 20 U.S.C. 1472(1))

Note 1: The phrase “a diagnosed physical
or mental condition that has a high
probability of resulting in developmental
delay,” as used in paragraph (a)(2) of this
section, applies to a condition if it typically
results in developmental delay. Examples of
these conditions include chromosomal
abnormalities; genetic or congenital
disorders; severe sensory impairments,
including hearing and vision; inborn errors of
metabolism; disorders reflecting disturbance
of the development of the nervous H
congenital infections; disorders secondary to
exposure to toxic substances, including fetal
alcohol syndrome; and severe attachment
disorders, : :

Note 2: With respect to paragraph (b) of
this section, children who are at risk ‘may be
aligible under this part if a State elects to
extend services to that population, even
though they have not been identified as
disabled.

Under this provision, States have the
authority to define who would be “at rigk of
baving substantial developmental delays if
early intervention services are not provided.”
In defining the “at risk” population, States
may include well-known biological and
environmental factors that can be identified
and that place infants and toddlers “at risk”
for developmental delay. Commonly cited
factors include low birth weight, respiratory
distress as a newborn, lack of oxygen, brain
hemorrhage, infection, nutritional
deprivation, and a history of abuse or neglect.
It should be noted that *at risk” factors do
not predict the presence of a barrier to
development, but they may indicate children
who are at higher risk of developmental
delay than children without these problems.

§303.17 Muhtidisciplinary, ’
As used in this part, multidisciplin
means the involvement of two or more
disciplines or professions in the
provision of integrated and coordinated
services, including evaluation and
assessment activities in § 303.322 and
development of the IFSP in § 303.342.

(Authority: 20 U.S.C. 1476(b)(3), 1477(a))
§303.18 Parent. AR ‘
As used in this part, parent means a.
parent, a guardian, a person acting as a
parent of a child, or a surrogate parent
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Applicant
Award

Contract
Department

EDGAR

Fiscal year

Grant

Grantee

Grant period

Private

Public

Secretary .
(Authority: 20 U.S.C. 1471-1485)

Subpart B—State Application for a
Grant : )

General Requirements

§303.100 Conditions of assistance.

(a) In order to receive funds under
this part for any fiscal year, a State
must—

(1) Have an approved application that
contains the information required in
this subpart for the year in which the
State is applying; and

(2) Have on file with the Secretary the
statement of assurances required under
§§303.120 through 303.128,

(b) For years one through five, a State
shall submit an annual application,
Thereafter, a State may submit a three-
year application.

(Authority: 20 U.S.C. 1478)

§303.101 How the disapproves
& State’s application or statement of
sssurances. ,

The Secretary follows the procedures
in 34 CFR 300.581 through 300.586
before disapproving a State’s
application or statement of assurances
submitted under this part.

(Authority: 20 U.S.C. 1478)
Public Participation

§303.110 General requirements and
timelines for public participation,

(a) Before submitting to the Secretary
its application under this part, and
before adopting a new or revised policy
that is not in its current application, a
State shall—

(1) Publish the application or policy
in a manner that will ensure circulation

throughout the State for at least a 60-day

period, with an opportunity for
comment on the application or poli
for at least 30 days during that period;

(2) Hold public hearings on t.g:
application or policy during the 60-day
period required in paragraph (a)(1) of
this section; and -

(3) Provide adequate notice of the
hearings required in paragraph (a)(2) of
this section at least 30 days before the
dates that the hearings are conducted. -

(b) A State may request the
to waive compliance with the timelines

: Euhlic throu

in paragraph (a) of this section. The
grants the request if the State
demonstrates that—
(1) There are circumstances that
would warrant such an exception; and
(2) The timelines that will be followed

* provide an adequate opportunity for

public participation and comment.
(Authority: 20 U.S.C. 1478(a)(4))

§303.111 Notice of public hearings and
opportunity to comment.

The notice required in § 303.110(a)(3)
must—

(a) Be published in newspapers or
announce% in other media, (t’l: both, mlth
coverage a ate to noti e general -

ict ﬁ:‘out the Staz abmsx: the
earings and opportunity to comment
on the application or policy; and

(b) Be in sufficient detail to inform the

, public about—

(1) The purpose and scope of the State
application or policy, and its )
relationship to Part H of the Act;

(2) The length of the comment period
and the date, time, and location of each .
hearing; and :

(3) The procedures for providing oral
comments or submitting written
comments. ‘

(Authority: 20 U.S.C. 1478(a)(4)(A))

$303.112 Public hearings.

Each State shall hold public hearings
in a sufficient number and at times and
places that afford interested parties
throughout the State a reasonable
opportunity to participata.

{Authority: 20 U.S.C. 1478(a)(4))

§303.113 Reviewing and reporting on
public comments received.

{a) Review of comments. Before
adopting its application, and before the
adoption of a new or revised policy not
in the application, the lead agency
shall—

(1) Review and consider all public
comments; and

(2) Make any modifications it deems
necessary in the application or policy.

(b) Reporting on comments to the
Secretary. In submitting the State’s
application or policy to the Secretary,
the lead agency shail include—

(1) A summary of the public
comments received as a result of the
activities required in §§ 303.110 through
303.112;

(2) The State’s responses to those
comments; and

(3) Copies of news releases,
advertisements, and announcements
used to provide notice. - -

(Authority: 20 U.S.C. 1478(a))

¥

satisfactory to the Secret

Statement of Assurances

$303.120 General,

(a) A State’s statement of assurances
must contain the information required
in §§303.121 through 303.128.

(b) Unless otherwise required by the

- Secretary, the statement is submitted

only once, and remains in effect

throughout the term of a State’s
cipation under this part.

pa(x:; A State may submit a revised

statement of assurances if the statement

is consistent with the requirements in

§§303.121 through 303.128.

(Authority: 20 U.S.C. 1478(b))

§303.121 Reports and records.

The statement must provide for—

(a) Making reports in such form and
containing such information as the
Secretary may require; and

(b) Keeping such records and
affording such access to those records as
the Secretary may find necessary to
assure compliance with the" ‘
requirements of this part, the
correctness and verification of reports,
and the proper disbursement of funds
prdvides under this part. ,
(Approved by the Office of Management and
Budget under control number 1820-0550)
(Authority: 20 U.S.C. 1478(b)(4))

§303.122 Control of funds and property.

The statement must provide assurance

ary that—

(a) The control of funds provided
under this part, and title to property
acquired with those funds, will be in a
public agency for the uses and purposes
provided in this part; and

. (b} A public agency will administer
the funds and property.

{(Approved by the Office of Management and
Budget under control number 1820-0550)

(Authority: 20 U.S.C. 1478(b)(3))

§303.123 Prohibition against
commingling.

The statement must include an
assurance satisfactory to the Secre
that funds made available under this
part will not be commingled with State
funds.

(Approved by the Office of Management and
Budget under control number 1820-0550)
(Authority: 20 U.S.C. 1478(b)(S)(A))

Note: As used in this part, commingle
means depositing or recording funds in a -
general account without the ability to
identify each specific source of funds for any
expenditure. Under that general definition, jt
is clear that commingling is ibited.
However, to the extent that the funds from i
each of a series of Federal, State, local, and
private funding sources can be identified—
with a clear audit trail for each source—it is -
appropriate for those funds to be i
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under this part, the iom must
' part application

(1) The name of each agemcy e:
to receive funds; .

(2) The approximets asnovmt of funds
each a will receive; and

(AYA of the purposes for -
which the funds will be used. '

(Approwed by the Office of Menagement and

Budget under control munber 182005509
(Authority: 20 U.S.C. 1475(a}(4) and (eX6]}

§303.146 information about pubdlic
participation.

Each application must fnclude the
infarmation on public participation that
is required in § 303.113(b).

(Approved by the Offics of Management
Budgumdl:rymdnmbetnm)

§303.147 Equitable distribution of
resources.

(a) Each application must include a
description of the procedures used by
the State to ensure an equitable
dish-ib(u;ntion of resource:nmde available
under this part amang geographic
areas within the Stata.

(b} In determining equitahle
distribution of resources, a State must
take into account the need for services
across all geographical areas within the
State,

(Approved by the Office of Management and
Budget under control number 1826-0550)

(Autharity: 20 US.C. 1M478(a}7])

§303.148 Transition to presachool
programs.

Each application must include the
policies and procedures used to ensure
a smooth transition for individuals
participating in the early intervention
program under this part who are eligible
for participation in preschaol programs
under Part B of the Act, in i

fa) A description of how the families
will be inchided in the transitional

lans;
P (b) A description of how the leed
ency under this will—
8g(l) Notify the apg:‘priate local
educational agency or intermediate
educational unit in which the child
resides; and

(2) Canvene, with the approval of the
family, a conference among the lead
agency, the family, and the local
educational agency or amit st least 90
days before the childs third birthday or,
if earlier, the date on which the child is
eligible for the preschool program under
Part B of the Act in accardance with
Stzat)e law, to?be —

i) Review 's program options
for the period from the child's third
birthday through the resmainder of the
school year; and

(ii) Establish @ transition ;and
(c) If the State ed » agency,
whicbismspmniblehadminiming
preschool programs under Part B of tha

Act, is nat the lead agency underh“this
part, an in agreamant between
hmougmmlg‘snt?cmecoudmim' i
on {ransition matters,

{Approved by the Office of Manegament end
Budgst under control mumber 1820-0550)
(Authority: 20 U.S.C. 2478(a)(8)) _

Note 1: the matters that should be
considered im developing policies and
procedures to ensure a smooth rassition of
children fram ane program to the other are
the following:

» The financial responsibilities of all
anpropriate agencies, consistent with
§§ 303.523 and 300.152.

¢ The responsibility for performing
svaloations of children (see §§ 363.322 and
300.531). .

¢ The development and isnplementation of
an individualized education progyam (“IEP~)
or an individualized family service plan
(“IFSP”} for each child, consistent with the
requirements of law (see § 303.344(h) and
sections 613(a)15) and 614(a)(5) of the Act).

¢ The coordination of communication
between agencies and the child's family.

¢ The meckanisms to ensure the '
wninderrapted provision of approprists
services to the child.

Nele 2: While the transition requiremants
of the Act and this section pertain te children
who are eligibls for preschool programe
under Part B, States are ta adopt
policies and procedures to facilitate a smooth
transitian of other children who are exiting
the Part H program as well.

Spacific Application Requirements for
Years One Through Five and Thereafter

§303.140 Appiication requirements for

first and second years.

A State’s annual application for the
first and second years of participation
under this psrt must contain the
information required im §§ 303.141
throughk 303.148.

(Approved by the Office of Management end
Budget under control number 1820-0550)
(Autherity: 20 ULS.C. 1475, 1478(a))

$§303.150 Third year appiications.

(a) General. A State’s third year
application under this part must contain
the following:

(1} The information required in
§§ 309.141 through 303.148,

(2) Either—

(i) The information and assurances
regarding the statewide system of early
intervention services, as required in
paragraph (b} of this section; or

(ii) If the State is eligible for a waiver,
a request for a waiver, in accordance
with the requirements in § 303.151.

(3) Other information that the
Secretary may require.

(b) Adoption of policy on statewide
system. Each third yeer application
must inclnde information and
assurances demnonstrating to the
satisfaction of the that—

(1) It is the palicy of the State to
develop and implement a statewide,
comprehensive, coordinated,
interagency, nmtidisciplinery systam
to all children eligible under this part

and their ilies;
X1} of

(2) The policy in
this section incarporates all of the
comnponenis of the statewide system of
early intesvention services that are

ired under this part; and

?3) Subject to §303.341(s), the
statewide systern will be in effect no
later than the beginming of the State’s
fourth year of perticipstion under this
part. :

(Approved by the Office of Management and
Budget tmd!zwntmi mumber 1820-05504

(Autharity: 20 US.C. 1475(b], 1478}

§303.151 Waiver of the policy adoption
requirement for the third year. .

The maey sward & grast to
State under this for the third yesr
sven bc;f the State has not fftl::.
policy required in § 303.150(b),

State, iz its third yeer application,
includes & statement reqresting & -
waiver, i )

(a) Information demonstrating that the
Sate has made a good faith effort to
adopt a policy that meets the ~
requirements in § 303.150(b)}1) and
(bi)(2);

(b} The reasons why the State was _
unable to meet the timeline for policy
adoption, and the steps remaini
befere the policy will be adopted; and

(c} An assurance that, except as
provided im § 303.341(a), the pelicy
required in § 303.150(b}{1) and (b}2)
will be adopted and go into effect no
later than the beginning of the State’s
fourth year of participation under this

art. .

{Approved by the Office of Managsment and
Budget under control number 1820-0550)
(Authority: 26 U.S.C. 1475(b)(2})

Note: An example of when the Secretary
may grant a waiver is a situgtion in which
a State's policy is awaiting action by the State
legislature, but the legislative session does
not commence until after the State’s
application must be submitted.

§303.152 Fowrth yesr spplications.

A State's application for the fourth
yeer of participation under this part
mrust cantain—

(a) The information required in
§§ 302.242 through 303.148;

(b} iInformation and

ASSUTANCES tO
demonstrate that—
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$200167 Individusiiaad tamily service
pians. R
Each application must include—

{a) An assurance that the IFSP
requiremnents in § 303.341 will be met;
and '

(b} Information demonstrating that—

(1) The State’s procedures for
developing, reviewing, and evahating
IFSPs are consistent with the .
requirements in §§ 383.340, 303.342,
303.343 and 303.345; and ' :

(2) The content of IFSPs used in the
State is consistent with the
requirements in § 303.344, ,
(Approved by the Office of Management and
Budget under control number 1820-0550)
{Authority: 20 U.S.C. 1476{b){4). 1477(d))

§303.168 Comprehensive system of
personnel development (CSPD). .

Each application must include
information to show that the
requirements in § 303.360(b} are met.
(Approved by the Office of Management and
Budget under control number 1820-0550)
(Authority: 20 U.S.C. 1476(b)8))

§303.169 Personnel standards.,

(a] Each application must include
policies and procedures that are
consistent with the requirements in
§303.361.

(Approved by the Offics of Management and
Budget under control number 1820-0550)
(Authority: 20 U.S.C. 1476{b}13))

§303.170 Procedural safeguards.

Each application must includa
procedural safeguards that——

(a) Are consistent with §§ 303.400
through 303.406, 303.420 through
303.425 and 303.460; and

(b) Incorporate either—

(1) The due process pracedures in 34
CFR 300.506 through 300.512; or

(2) The procedures that the State has
developed to meet the requirements in
§§ 303.420(b) and 303.421 through
303.425, :

(Approved by the Office of Management and
Budget under control number 1820-0550)
{Authority: 20 U.S.C. 1476(bK12]])

§303.171  Supervision and monitoring of
programs. 3

Each application must includ
information to show that the
requirements in § 303.501 are met.
Approved the Office of Manegement and
(Bugfgat und:;contml rramber 18200550}
(Authority: 20. U.S.C. 1476(b)(9TAY

§303.172 Lead agency procedures for

resofving compleints. :
*Each application must include

procedures that are congistent with the

in §§ 203510 through

303.512,

{Approved by the Office of Memgament and
Budget under coatrol number 1820-0550)
{Authority: 20 U.S.C. 1476(b)(9))

‘§303.173 Policies and procedures reiated

to finencis! matters.
Each application must include—
(a) Funpngng policies that meet the
irements im §§ 303.520 and 301.521;
iE) Information about funding sotirces,
as i in § 303.522;

(c to ensure the timely
delivery of services, in accordance with
§303.525; and

(d} A procedure related ta the timely
reimbursement of funds under this part,
in accordance with §§ 303.527(b} and
303.528. : :

A (Appmvedbytheﬂﬂicanfl&ngamammd
18200550}

Budget under cantral number
(Anthority: 20 U.S.C. 1476{(b}9XD} and
(bHOXE). 1476(bX11), 1481}

§303.174 Inter. agresments;
resolution of individual disputes.

Each application must include—

{a) A copy of each inters
agreement that has been devel
under § 303.523; and '

(b) Information to show that the
requiremaents in § 303.524 are med.
(Approved by the Office of ent and
Bu%‘;et unchrbymd‘ m%mm
(Authority: 20 U.S.C. 1476{bXSHE)}

30a.175 P for contracting ec
zﬂwwho m:urzngfot services.

Each application must include a
policy that meets the requirements in
§303.526.

(Approved by the Office of Manegement and
Budget under control number 1820-0550)

(Authority: 20 U.S.C. 1476(b)108

§$303.176 Data collection.

Each application must include
procedures that meet the requirements
in §303.540.

(Appsoved by the Office of Mansgement and
Budget under control mmber 31820-0550)
(Authority: 20 U.S.C. 3476(b){14))

Participation by the Secretary of the
Interior

$303%. 180 lenttbm&cuhryofﬂn
interior for indian tribes snd wibat
organizations. :

(s} The Secretary makes payments to
the Secreiary of the Interior for the
coordinetion of assistance ix the

rovision of eazly intervemtion seyvices

y the States to infants and toddlers
reservations served by and
secondary achodsigrlndmchﬂdrm
opesatad ar funded by the Depariment
of the Interios, . B .

(&} (1) The Sacxetary of the Interioy
shall distribute payments under this

pert to tribes or tribal orgmnizations (as
defined under section 4 of the I_ndicn

Assistance Act), or combinstions of
those emtities, in accordance with
section 684(b) of the Act. .

(2) A tribe or tribal organization is
eligible to receive a payment under this
section if the tribe is on & resorvation
that is served by an elementary or
secondary school aperated or fmded by
the Buresus of Indian Afiairs (“BIA™).

§c)(1) Within 90 days afer the end of
each fiscal year the Sacretary of the

‘Interior shall provide the Secretary with
distributed

a report on the payments di
under this section.

(2) The repart must include—

(i) The name of each tribe, tribal
organization, or combinstion of those
entitias that received & payment for the
fiscal year;

(i} The amount of esch psyment; and

(iii} The date of each psyment.
{Approved by the Office of t and
Budget under control number 1320-0550)
{Authority: 20 U.S.C. 1484{b): KR No.
198, 102d Cong., 1st Sess. 22 (1991))
Subpert C—Procedures for Making
Granis to States . .
$303.200 Formula for State allocationa.

(a) Far each fiscal year, from tho/'
aggregate amount of funds svaileble
under this part for distribution to the
States, the Secretary allots to each State
an amount that bears the same ratio to
the aggregate amount as the number of
infants and toddlers in the State bears
to the number of infants and teddless in
all States.

(b} For the purpose of allotting funds
to the States under paragraph (a) of this
section— -

(1) Aggregate amount means the
amount available for distributian to the
States after the Secretary determines the
amount of paymaents to be made to the
Secretary of the Interiar under § 303.203
and to the jurisdictions under § 303.204;

(2) Infants and toddlers means
children from birth through age two in
the general population, based an the
most recent satisfactory data as
determined by the Secretary; and

(3] State means aach of the 50 States,
the District of Columbia, and the
Commonwealth of Puerta Rica.

(Amhrity:mﬂ.&(ltﬁl(dj
§303.201 Distribution of allotments fsom
non-participating States. , ,

If a State elects not to receive its .
allotment, the Secretacy reallots thosa
funds among the remaiming States, in ,
accordance with § 303.200(). |
(Authority: 20 U.S.C. 1486} -
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. Ndcz:&nnpbdmhkftxm‘
the general public about the provisions of
this part include: (1} Uss of television, radic,
and newspafr releases, (2] pamphlets and
pasters displayed in dactars’ offices,
hospitals, and other locattons,
and (3) the use of a toll-free telephone
service, &
$303.321 Comprehensive child find
system.

" (a) General (1) Esch system must
include a comprehensive child fmd
system that is cansistent with Part B of
the Act (see 34 CFR 3m.128)immd meets
the requirements of paragraphs (b}

(e} of this sectiom.

(2) The lead agency, with the advice
and assistance of the Council, shall be
responsible for implementing the child
find system.

(b)?P!:tocedures. The child find system
must include the pelicies snd
procedures that the State will follow 1o
ensure that—

(1) All infants and toddlers in the
State who are eligible for sarvices under
this part are identified, located, and
evaluated; and .

(2] An effective method is developed
and implemented ta determine which
children are receiving needed sarly
intervention services, and which
children are not receiving those
sarvices.

(c) Coordination. (1) The kead agency,
with the assistance of the Council, shall
ensure that the child find system under
this part is coordinated with alt other
major efforts to locate and identify
children conducted by other State
agencies responsible for administering
the various education, health, and social
service programs relevant to this part,
tribes and tribal organizations that
receive payments under this part, and
othar tribes and tribal organizatfons as
ap iate, including efforts in the—
th(E‘) Program autharized under Part B of

e Act;

(ii) Materna? and Child Health
program under Title V of the Social

ity Act:

(iif} Early Periodic Screening,
Diagnosis and Treatment (EPSDT)
program under Title XIX of the Social
Security Act; -

(iv} Developmental Disabilitios
Assistance and Bill of Rights Act;

fv})ﬂead ?an Act;

vi) Supplemental Security Income
prograsn under Title XV1 of the Sacia)

Sﬂ:nt’ll%hct.
(2} The load agency, witk the advice
and assistance of the Council, shel} take
steps to ensure that-— :
&'Thanwﬂ}mutb'lmma-y
duplication of effort by the vasious
ageacies involved in the State’s child
find system under this pert; and

‘agency in the State tn

- (i) The State wil} meke wee of the

child find systwm im an effective
manner.

) Referral procedures. (1) The child
inclwde procedures for

find systoms must

use by primary referral sources for

referring & child to the sppropriete ‘

public within the system for—
&) end assesamnent, i

accordance with $§ 303.322 snd

303323 or

(i) As appropriate, the provision of
services, in accordance with

§303.342(a] or § 303.345.

(2) The procedures required in
paragraph (b)(1) of this saction mvest—

5)%:»% for an effective method of
making referrals by primary refesral
sources; :

(ii) Ensure that referrals sre mada na
more than two working after &
child has been identiﬁedd:?;d

(iii) Include procedures for
determining the extent to which
Borpitals and physicians, doois

yai : inate

tho:pinls information, as descubedby t.ha hafln
§303.320, prepared agency
om the evailebility of early intervention
services to parents af infants and
toddbers with disshilities

(3) As used in paragyaph {d)1) of this
section, primary referral sources
includes—

(vii) Other social service agencies; and

(viii] Other health care praviders.

(e) Timelines for public agencies to
act on referrals. (1) Once the public
agency recefves & referral, it shal}
appoilﬁt & sarvice coordinator as soorm as

ssible.
po!z)W‘nhin«}sdmaﬁuri! receives a
referral, the public agency shall—

(i} Complete the evaluation and
assessment activities in § 303.322; and

(ii} Hold an IFSP mesting, in
accordance with §303.342.

(Approved by the Office of Management and

_Budget under controt namber 1R20-8550)

(Authority: 20 US.C. 1472(2)(EXvii)
1478(bJ(5]}

Nete: In developing the child find system
uvnder (hispart.swntwshoul‘d ennud_ﬁd' ar (1}
trecking systems on
mmum.mm%«:m
thatmbeingm-&cn&by\vimmcin
or crgenizetions ts the Siate. .
§303.322 Ev.luaﬂogundum .

(8) General. §1) Each systews nmrst
include the psrformance of a timely,

T Midieciplinary
evalustion of each clxild, birth

age two, referred for evaluation,
including ssssscment sctivities related

{2) The Jead aguncy shall be
respomsidle for suswring thet the

" requirements of this section are

ted by all sffected
agencies end service providers in the
State, :
(b) Definitions of evalwation and
assesswent. As wsed im this part—

used by appropriate
to detormine & child's initial l:;:
continuing eligibility under pert,
consistent with the definition of
“infants end toddlers with disabilities™
in §$303.16, determining the
?amsofthoehiki i such oﬁhaph
evelopmental areas in paragra
(c)(3Xit) of this section.

(2} Assessment bl;!oam the ongoing
procedures used by appropriste
qualified personnel throughout the
period of & child's eligibility wnder this

part to idemiz—

(i} The s unique strengths and
needs and the services appropriate to
meet these needs; and K

{ii} The rescorces, priorities, and
concarns of the famzily snd the sepports
and services necessary to enhance the
family's capacity to meet the
d ta} needs. of their infant or
taddler with @ disability.

(c) Evaluation and assessment of the
child. The evaluation and assessment of

each child must—

(1) Be conductsd by personnel trained
to utilize sppropriste methods and
procedures;

(2} Pe based ont informed cHrical
op(h;f?nn;lméd the foll '

3) Include the following:

(i) A review of records
related ta the child’s current health
status and medical bistary.

(ii] An evaluation of the child"s level
of functiening ix sach of the following

o mental a:‘rou:

ve developmant.
(B) Physical development, including
"G Commmemteagion devetop
munication mert.

(D) Socis} or smotionea} development.

(E) Adaptive

{iii) An sssessment of the
needs of the child in teyms. of each of
the d  arens in pevagraph
(c)(3)kii} of thix section, inchidimg the
identification of services spproprists to
mn(ag; tpl‘xose_ needs. ()E :

amily essessment. amily -
assessments under this part must be
iby-di and designed to ;
determine the resources, and
concerns of the family o
enhancing the development of the child.
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{e) Parental consent. The contents of
the IFSP must be fully explained to the
parents and informed written consent
from the parents must be obtained prior
to the provision of early intervention
services described in the plan. If the
parents do not provide consent with
respect to a particular early intervention
service or withdraw consent after first
providing it, that service may not be
provided. The early intervention
services to which parental consent is
obtained must be provided.

(Approved by the Office of Management and
Budget under control number 1820-0550)
{Authority: 20 U.S.C. 1477) .

Note: The requirement for the annual
evaluation incorporates the periodic review
process. Therefore, it is necessary to have
only one separate periodic review each year
(i.e., six months after the initial and
subsequent annual IFSP meetings), unless
conditions warrant otherwise.

Because the needs of mfants and toddlers
change so rapidly during the course of a year,
certain evaluation procedures may need to be
repeated before conducting the periodic
reviews and annual evaluation meetings in
paragraphs (b) and (c) of this section.

§303.343 Participants in IFSP mestings
and perlodic reviews.

{a) Initial and annual IFSP meetings.
(1) Each initial meeting and each annual
meeting to evaluate the IFSP must
include the following participants: ;

(i) The parent or parents of the child.

(ii) Other family members, as
requested by the parent, if feasible to do
50; -
(iii) An advocate or person outside of
the family, if the parent requests that th
person participate, ’

(iv) T‘ge service coordinator who has
been working with the family since the
initial referral of the child for
evaluation, or who has been designated
by the public agency to be responsible
for implementation of the IFSP.

(v) X person or persons directly
involved in conducting the evaluations
and assessments in § 303.322.

(vi) As appropriats, persons who will
be providing services to the child or
family.

(2) ¥f & person listed in paragraph
(a)(1)(v) of this section is unable to
attend a meeting, arrangements must be
made for the person'’s involvement
through other means, including—

(i) Participating in a telephone
conference call;

(ii) Having a knowledgeable
authorized representative attend the
meeting; or

(iii) Making pertinent records
available at the meeting.

(b) Periodic review. I'Each periodic
review must provide for the
participation of persons in paragraphs

(a)(1)(i) through (a)(1)(iv) of this section.
If conditions warrant, provisions must
be made for the participation of other
representatives identified in paragraph

.(a) of this section.

(Approved by the Office of Management and
Budget under contro! number 1820-0550)

(Authority: 20 U.S.C. 1477(b))

§303.344 Content of an IFSP,

(8) Information about the child’s
status. (1) The IFSP must include a

statement of the child's present levels of
hysical development (including vision,

earing, and health status), cognitive
development, communication
development, social or emotional
development, and adaptive
development. :

(2) The statement in aragraph (a)(1)
of this section must be based on
professionally. acceptable objectjve
criteria. -

(b) Family information. With the
concurrence of the family, the IFS must
include a statement of the family’s
resources, priorities, and concerns

related to enhancing the development of

the child.

(c) Outcomes. The IFSP must include
& statement of the major outcomes
expected to be achieved for the child
and family, and the criteria, procedures,
and timeliness used to determine—

(1) The degree to which progress
toward achieving the outcomes is being
made; and

(2) Whether modifications or
revisions of the outcomes or services are
necessary.

(d) Early intervention services. (1) The
IFSP must include a statement of the
specific early intervention services
necessary to meet the unique needs of

- the child and the family to achieve the

outcomes identified in paragraph (c) of
this section, including—

(i) The frequency, intensity, and
method of delivering the services;

(ii) The natural environments, as
described in § 303.12(b), in which sarly
intervention services will be provided;

(iii) The location of the services: and

{iv) The payment arrangements, if
any.

(2} As used in paragraph (d)(1)(i) of
this section—

(i) Frequency and intensity mean the
number of days or sessions that a
service will be provided, the length of

time the service is provided during each

session, and whether the service is
gerovided on an individual or group

sis; and

(ii) Method means how a service is
provided.

(3) As used in paragraph (d)(1)(iii) of
this section, Jocation means the actual

place or places where a service will be
provided, :

(e) Other services. (1) To the extent
appropriate, the IFSP must include—

i) Medical and other services that the
child needs, but that are not required
under this part; and

(ii) The funding sources to be used in
paying for those services or the steps
that will be taken to secure those
services through public or private
SOUrces. ,

(2) The requirement in paragraph
(e)(1) of this section does not apply to
routine medical services (e.g.,
immunizations and “well-baby” care),
unless a child needs those services and
the services are not otherwise available
or being provided.

(f) Dates; duration of services. The
IFSP must include—

(1) The projected dates for initiation

* of the services in paragra})h (d)(1) of this

section as soon as possible after the
IFSP meetings described in §303.342;
and

(2) The anticipated duration of those
services.

(8) Service coordinator. (1) The IFSP
must include the name of the service
coordinator from the profession most’
immediately relevant to the child's or
family’s needs (or who is otherwise
qualified to carry out all applicable
responsibilities under this part), who
will be responsible for the
implementation of the IFSP and
coordination with other agencies and
persons.

(2) In meeting the requirements in
paragraph (g}(1) of this section, the
public agency may—

(i) Assign the same service
coordinator who was appointed at the
time that the child was initially referred
for evaluation to be responsible for
implementing a child's and family’s
IFSP; or ‘

(ii) Appoint a new service '
coordinator,

(3) As used in paragraph (g)(1) of this
saction, the term “profession”’ includes
*“service coordination.”

(h) Transition from Part H services. 1)
The IFSP must include the steps to be
taken to support the transition of the
child to—

(i) Preschool services under Part B of
the Act, in accordance with § 303.148,
to the extent that those services are

~ considered appropriate; or

(ii) Other services that may be '
available, if appropriate.

(2) The steps required in paragraph
(h)(1) of this section include— o

(i) Discussions with, and training of,
parents regarding future placements and -
other matters related to the child’s ‘

transition; o



